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RENEWAL CLAUSE CHRISTMAS CLUB CONTRACT VALID 
THOUGH BANK UNAWARE ITS PRESENCE 


warning against signing agreement any kind without first 
reading found recent decision the Supreme Court Okla- 
homa, Advertising Co. Waurika National Bank, 227 Pac. 
Rep. 144. 

The decision involves the liability bank under contract for 
advertising matter and other material used connection with 
securing Christmas club depositors. The gist the decision that the 
bank was not excused from liability under three year renewal clause 
contained the contract virtue the fact that the bank officer who 
signed was unaware the presence such clause. 

December 1916, the defendant bank, its vice-president, 
signed contract under which the plaintiff company agreed furnish 
the bank advertising copy and other material used 
Christmas club campaign for the years 1917 and 1918 price 
$239.20 year. The contract contained provision that would remain 
effect for further period three years the bank did not cancel 
the agreement writing before February 1918. The bank did 
not cancel the contract before the date mentioned, but refused 
accept the material which the company thereafter sent. The com- 
pany brought suit for the amounts due for the years 1919, 1920 and 1921. 

The contract was the following form: 


Outeault Advertising Company, 508 South Dearborn St., Chi- 
eago, Ill. Order No. 8193. Date 11—20—1916. Ship our expense 
your bank service which covers period two years, beginning 
December 1916, this service consist of: for each year, 
ads for cuts for each year (printer’s copy) desk sets for each year, 
box type for each year, display cards, picture slides for each 
year, one (1) signature plate, 500 Christmas banking club outfits for 
each year. agree pay $4.60 week for two years; payable net 
cash follows: One-half each yearly amount twelve (12) monthly 
payments, commencing with the beginning date service and the 
other one-half paid January each year, following date 
this contract. This contract continue full force and effect for 
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further period three (3) successive years the same conditions 
unless notify you the contrary, writing, before February 
1918. And unless notified, you are hereby instructed proceed 
each year prepare and ship your service. have exclusive 
right use the above bank service our city only, and hold 
type, cuts, and other display matters subject your order when the 
contract expires. Failure pay any installment when due renders 
the full amount this contract due. The extension this contract, 
when entered upon, cannot terminated. Waurika National Bank, 


Donald Stuart, Town, Waurika. State, Oklahoma. 
Wheles, 


The bank’s principal defense was that the renewal provision was 
and hidden away among the other provisions the contract 
that escaped the attention the vice-president who signed for the 
bank. The bank alleged that ‘‘by obscuring said provision, the de- 
fendant (bank) was induced fraud sign such memorandum.”’ 
the trial, judgment was given favor the bank. But 
appeal, the judgment was reversed and new trial was granted. The 
reasons for the reversal were that the evidence offered the bank was 
insufficient establish fraud and that the bank’s vice-president was 
improperly permitted testify that, when signed the contract, the 
company’s salesman made mention the renewal clause and that 


was entirely ignorant the presence any such provision the 
agreement. 


The reasoning the court found the following paragraphs 
quoted from its opinion: 


defendant time testifies intimates that the three-year 
continuation clause was not there when signed contract, 
that any fraudulent statement was made procure the execution thereof. 
The contract signed the defendant short and unambiguous, and 
can read its entirety than two minutes, any person 
average intelligence, and under all the evidence the defendant will not 
heard say that fraud was perpetrated upon him the procurement 
his signature thereto. admit the testimony above set forth was 
manifestly error. 


5035, Comp. Okl. Stat. 1921, provides follows: 


execution contract writing, whether the law requires 
written not, supersedes all the oral negotiations stipula- 
tions concerning its matter, which preceded accompanied the execu- 
tion the instrument.’ 

evidence failing show fraud the procurement the con- 
tract, and competent material evidence being offered the defend- 
ant support the defense set his answer, and for error the 
court permitting the introduction oral evidence vary alter 
contemporaneous written contract, the judgment the court below 


should reversed, and this cause remanded, with instructions grant 
the plaintiff new 
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NOTE GIVEN DIRECTOR CONCEAL EXCESSIVE LOAN 


That director bank who gives note for the express purpose 
concealing from the bank examiner the fact that the bank has made 
excessive loan, liable the note and not relieved from liability 
the ground that there was secret understanding that should not 
liable thereon the holding Cedar State Bank Olson, 226 Pac. 
Rep. 995, recent decision the Supreme Court Kansas. The facts 
were follows: 

The plaintiff bank had loaned one its customers amount 
excess the legal limit. order that the excessive loan might 
taken out the assets the bank and not reported the banking de- 
partment, the defendant, who was director the bank and the wife 
the cashier, gave her note the bank for the amount the 
was agreed that she should not held liable the note. The notes 
the customer representing the excessive loan were taken home the 
Afterwards, the management the bank was changed and the 
excessive notes were returned the bank. 

This action was brought against the defendant her note and 
was held that she was liable. The transaction constituted violation 
the banking law the state. amounted fraud the de- 


positors and the bank. And, the defendant, having given 
the note with the object having appear asset for the purpose 
examination, was estopped from asserting secret understanding 
that she was not held liable. its opinion the court said: 


was the duty the officers and directors the bank conform 
the requirements the banking laws. was violation duty 
the first instance for them make the excess loans 9—117. Bank 
Hildebrand, 103 Kan. 705, 177 54. became their 
duty replace the excess loans either with money acceptable paper. 
They had responsibility see that their bank’s transactions passed 
muster with the bank commissioner. Having assumed and performed 
that duty giving her note cover the excess loan and thus 
enable the bank safely pass examination, may the defendant now 
cessfully assert that she assumed liability doing? 

banking business fraught with concern. Banks 
business through permission the law subject always its provisions 
for the protection depositors, and stockholders. 
faith, and honesty business transactions are bank’s main 
assets. Banks are subject public regulation the end that they may 
make proper loans and freely contract debts with depositors and others, 
achieve the ends legitimate business. The statute requires careful 
examination the bank commissioner periodically order that those 
who deal with banks may not misled appearances. sanction 
any arrangement whereby the real assets and securities bank are 
regarded less than different from the apparent assets and 
securities, would tend defeat the entire purpose the regulatory 


640 THE BANKING LAW JOURNAL 


statutes. Parties may not participate transaction, the object 
which give the assets bank favorable appearance for pur- 
poses examination, but less favorable for purposes liability en- 
forcement. 

defendant, having signed the note with full understanding 
its purposes, cannot relieved liability. Considering the note 


part the bank’s assets, understanding agreement non-liability 


was neither proper nor tenable. amounted fraud upon the de- 
positors, stockholders and the public agree that the obligation which 
the defendant assumed was, fact, not obligation. amounted 
fraud upon the depositors, and stockholders the bank 
and fraud upon the because gave assurance that the assets 
the bank were sound. Having given the note with the avowed object 
having appear asset for purposes examination, she 
estopped from asserting secret understanding that she was not 
held liable. The law will contracts that are against the 
good, and, therefore, forbidden 


BANK LIABLE FOR PAYING CHECK FORGED INDORSE- 
MENT 


The question involved State Guaranty Bank Okeene Doerfler, 
226 Pac. Rep. 1054, recent decision the Supreme Court Oklahoma, 
had with the liability bank paying check upon forged in- 
dorsement. The check question was drawn Converse the 
State Guaranty Bank Okeene and was payable the plaintiff, .S. 
who was assisting Dederich selling the stock 
certain coal mining corporation. The check was given for stock the 
and was delivered Doerfler with instructions that 
should hold until had inspected the properties the coal company, 
and should deliver Dederich only the event that he, Doerfler, was 
satisfied upon such inspection the corporation’s properties. 

the day following the delivery the check, Doerfler became ill 
and was thereby prevented from inspecting the property. the re- 
quest Dederich, Doerfler sent him the check, instructing him hold 
until could inspect the mine. Instead doing, Dederich 
the check and appropriated the proceeds his own use. stock 
was ever delivered the drawer the check, and Dederich disappeared. 
When the check was presentd for payment, bore the indorsement 
Doerfler, and was also indorsed Dederich. 

Thereafter Doerfler, assignee Converse, brought this action 
against the drawee bank, alleging that his name had been forged the 
check indorser, and that the bank, therefore, had paid the check 
forged indorsement. 
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The defendant bank argued that, since the plaintiff was only the 
assignee the drawer the check, and since had delivered the check 
Dederich, who apparently was the forger, was not entitled re- 
cover. was held, however, that the defendant was liable for the 
amount the check, since owed duty its depositor, the drawer 
the check, pay only the payee named therein his 
genuine indorsement and failed its own peril, and since the 
plaintiff, assignee the drawer, had exactly the same rights against 
the defendant the drawer had when the assignment became effective. 
The plaintiff’s rights were not affected the fact that trusted 
Dederich with the possession the check. was further held that 
since Doerfler was depositor the defendant bank, the latter was 
obliged know his signature, and was liable any event, for paying 
the check the forged indorsement depositor. The court said 
part: 


evidence shows that the defendant error (plaintiff) had 
confidence Dederich and trusted him with the possession the checks 
Doerfler did not make any assignment the checks, and did not en- 
dorse the same. The defendant error having faith the honesty 
Dederich, had right assume that forgery his name would not 
committed. Shepard Morse Eldridge, 171 Mass. 516, 528, 

check presented bank bearing the indorsement 
depositor, the law places upon the bank the duty see that such in- 
dorsement genuine, and failure the peril the bank. 

theory plaintiff error (defendant) based upon the as- 
sumption that the defendant error violated his agreement with the 
makers the checks question sending them Dederich before 
had made examination the property. This cannot operate 
matter law defense the bank when pays such checks 
forged indorsement one its depositors. The general rule that 
the bank should held know the signature its depositors. Farm- 
ers’ Merchants’ Bank Bank Rutherford, 115 Tenn. 64, 
939, 112 Am. St. Rep. 


INDORSER ‘‘WITHOUT NOT LIABLE NOTE 
UNPAID MATURITY 


indorsement ‘‘without qualified indorsement, which 
constitutes the indorser mere assignor the title the instrument. 
qualified indorsement, the indorser limits his liability subse- 
quent holders and does not warrant that the instrument will paid 
maturity, and that not paid himself will pay it. The 
Supreme Court Kansas has recently held that such indorsement 
constitutes written contract which cannot varied oral testimony 
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prior contemporary oral agreement concerning it. the case 
holding, Citizens’ Bank Lane North End State Bank, 226 
Rep. 998, the following facts appeared 

The Citizens’ Bank Lane, the plaintiff, indorsed without recourse 
and delivered the defendant bank two promissory notes customer 
for $3,500 each. The defendant gave the plaintiff eredit for the face 
value the notes the reserve account which the plaintiff maintained 
the defendant bank, but subsequently charged the amount the 
notes the plaintiff’s and attempted return the notes the 
plaintiff. Thereafter, the plaintiff brought this action 
amount the notes question, contending that had that amount 
deposit the defendant bank. 

The defendant contended that the notes were received 
suant oral agreement previously entered into between the banks 
the effect that any note indorsed ‘‘without recourse’’ either 
bank the other should not paid maturity, the indorsing bank 
should take back and the account the indorsing bank should 
charged with the amount thereof. The agreement was entered into 
connection with plan cover excess loans made the banks. 
was the understanding that either bank should lend customer more 
than was permitted lend him under the banking laws, that bank 
should indorse the other bank the notes representing the unauthorized 
loan. 

was held that the defendant did not have the right charge back 
the amount the notes plaintiff, and that the latter was entitled 
recover that amount from the defendant. The defendant could not 
modify nullify the ordinary legal effect which attaches the de- 
livery negotiable instrument indorsed ‘‘without recourse’’ proof 
oral agreement that the plaintiff should liable the notes 
they were not paid the maker. The court said: 


logic, consistency and precedent, therefore, seems imperative 
that should adhere the well established rule commercial paper— 
that indorsement negotiable promissory note ‘without recourse’ 
written contract whose legal significance need 
testimony interpret and which cannot varied oral testimony 
prior contemporary parol agreement concerning it. 

matters appearing the record and briefs need little dis- 
eussion. The correspondence which passed between the parties, volu- 
minous though was, gave intimation agreement variance 
with the purported legal significance the indorsements appearing 
the White notes controversy. the suggestion that the transfer 
the notes was part scheme the two banks cover excess 
loans, this court committed the proposition that will give 
countenance plea that prima facie regular obligation transac- 
tion was colorable only and made undertaken solely deceive the 
bank commissioner the extent bank’s assets and 
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LIABILITY ACCOMMODATION INDORSER WHOSE SIGNA- 
TURE MAKER FORGED 


Under section the Negotiable Instruments Law every indorser 
who indorses instrument without qualification, warrants that the in- 
strument genuine and all respects what purports be; that 
has good title it; that all prior parties had capacity contract; 
and that the instrument the time his indorsement valid and sub- 
sisting. has been held that, reason these warranties, person 
who indorses unsigned note may held liable his indorsement 
holder due course even though his name subsequently forged 
maker. The case holding Shepherd Mortgage Security Corpora- 
tion America, Supreme Court Appeals Virginia, 123 
Rep. 553. 

appeared that William Taylor requested the defendant, Shepherd, 
sign accommodation maker note payable the order 
the time, the note bore the indorsements William Taylor and Lily 
Taylor. Shepherd refused sign accommodation maker but in- 
dorsed the note for accommodation upon the condition that Lily Taylor 
would sign maker. William Taylor agreed secure her signature. 
Subsequently, the signature Shepherd maker was forged and the 
note was transferred for value the plaintiff company which received 
good faith. 

was held that, while Shepherd was not liable maker, because 
the forged signature, was liable indorser. his indorsement, 
warranted that the note was genuine all respects and that, the 
time its indorsement, was valid and subsisting obligation. 
holding, the court said: 


these circumstances, was immaterial that his signature 
maker was forged. The holder did not trace title through the forgery, 
but relied upon the liability Shepherd indorser. Under 
the Negotiable Instruments Act (Code, 5585), the plaintiff 
had been obliged trace title through the forgery, could not have 
Hillman Cornett (Va.) 119 74; Hamlin’s Wizard 
Oil Co. Exp. Co., 265 Ill. 156, 106 623; Geering Metro- 
politan Bank, 170 App. Div. 751, 156 Supp. 582; Grand Lodge 
State Bank, Kan. 876, 142 Pac. 974, 1915B, 815. But 
the plaintiff did not trace title through under the signature 
Shepherd maker. 

agreed statement facts shows that the plaintiff was holder 
due course, defined section the Negotiable Instruments 
Act (Code, 5621), unless the mere fact the position his name 
indorser deprived him his rights holder due course. The in- 
dorsement the note completed was what termed irregular 
indorsement, but the liability one who occupies the position ir- 
regular indorser fixed section the Negotiable Instruments 
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Act (Code, 5626), and under section the Negotiable Instruments 
Act (Code, 5630), evidence admissible show, between the in- 
dorsers, the order which they indorsed, are held liable. See, 
also, Cox Hagan, 125 Va. 656, 100 666. not think that 
the position the name Shepherd the back the note alters the 
rights the plaintiff holder due 


BANK BY-LAW STOPPING INTEREST ACCOUNTS DOR- 
MANT FOR TEN YEARS HELD UNAUTHORIZED 
Many have arisen under section 1,273 the California Code 
Civil Procedure which provides for the escheat the state bank 
deposits which been dormant for period exceeding years. 
Most the have been concerned with the constitutionality 
the statute. Both the Supreme Court California and the Supreme 
Court the United States have passed upon the statute and declared 
constitutional and valid. The most recent arising under the 
statute had with different question. The case State San 
Francisco Savings Loan Society, 225 Pac. Rep. 309, decision 

the California District Court Appeal. 

The action was brought the Attorney General behalf the 
state have 170 different savings deposits the defendant bank, the 
San Francisco Savings Loan Society, declared escheated the state. 
The principal question presented was whether the defendant’s obliga- 
tion pay interest the deposits for the whole period dormancy 
was affected amendment the by-laws the defendant bank 
adopted January 26, 1917, providing: ‘‘If for ten years money 
has been deposited account nor withdrawn therefrom, interest 
shall allowed such account after ten years have elapsed since 
the last deposit withdrawal was made.’’ The defendant contended 
that after the date the adoption the amendment the deposits 

were not draw with interest. 

appeared that prior the beginning the action, the deposits 
affected thereby had been dormant for period excess years, 
and that the amendment question was adopted long after the accounts 
became subject transfer the state treasury under the escheat laws. 
also appeared that was agreed between the defendant bank and the 
depositors the inactive deposits when their accounts were opened 
that dividends, declared, would appropriated and credited 
the accounts the depositors, and that the depositors would governed 
the by-laws the bank; and that the by-laws the defendant bank 
all times provided that they could amended. 

The plaintiff contended that the amendment question was, 
the accounts suit, retroactive its operation, and, therefore, void 
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under the rule that where the language by-law corporation 
such that, giving retrospective operation, would have the effect 
destroying impairing existing obligation substantive 
right, will held unreasonable defiance existing laws. 
The court held that the amendment was retrospective its operation 
since would not only operate upon agreements made prior its 
adoption, but would such operation affect such agreements 
destroy one the vital rights established thereby when made. 

The defendant contended, however, that had the right, subse- 
quent its savings deposits, upon agreement pay 
the depositors the interest dividends thereon, and after such accounts 
had remained dormant for certain number years, change its 
by-laws without the consent the depositors authorize 
disallow interest such accounts from the date the change. The 
bank argued that since its by-laws the time the deposits were made 
provided that they could amended, and since the depositors agreed 
governed the by-laws the bank, the depositors thus agreed 
that amendment the by-laws might made any time the 
bank without actual notice them. The court refused accept this 
proposition and held that the defendant was obliged pay interest 
the deposits until such time they were declared escheated the 
state. The court said: 


seen, the court this case found that— 

was agreed between the defendant bank and the defendant 
depositors when their said accounts were opened that dividends, 
declared, would appropriated and the accounts the 
said depositors.’ 

are loss understand how the bank avoid the effect 
that agreement. There nothing the agreement found which 
provides that ‘the dividends, declared, would appropriated and 
the accounts’ for limited period only. Nor there any 
language the agreement itself which gives, may construed 
giving, the bank authority limit the period during which interest 
may allowed the accounts, while they are still maintained, 
specified time, or, other words, that, after certain time, the bank 
may discontinue the payment interest, although still holding and 
using the deposits. The agreement, seems perfectly clear, can mean 
but one thing, far the rights the depositors are concerned, 
wit: That long the accounts exist and remain the bank, 
‘whether they become dormant remain active live accounts, the 
bank obligated such accounts with such dividends interest 
may declared. There but one contingency which can happen 
under the agreement, found the court, which could operate 
the appellant (defendant) from the performance the obliga- 
tion allowing interest dividends the accounts for the whole 
period their existence assets the bank and that would arise 
when, perchance, the deposits had earned interest the bank had 
dividends which could declared. 


q 
a 
| 
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right bank amend its by-laws, and, upon sufficient 
notice its depositors, amend them reduce the rate 
interest deposits refuse continue the deposits, cannot 
questioned. Nor will doubted that, dealing with the bank, 
every depositor adopts its regulations which are existence the 
time, and may conceded true that where, here, the by-laws 
bank the time account opened therein depositor con- 
tain provision authorizing their amendment the bank may, under such 
authorization and without notice such depositor, amend the by-laws 
bind the latter, far such amendment may effect only 
those general rules and regulations, common all banking and other 
corporations, which relate the general administrative policies thereof. 
But ‘the fact that by-law which depositor has notice authorizes 
the amendment the by-law does not operate change the depositor’s 
contract where material amendment the by-law made, without 

other words, provision such by-laws authorizing amend- 
ment thereof cannot give power the bank amend by-laws 
change materially the contract the depositor without his knowledge. 
Morse Banks and Banking (4th Ed.) 620, and cases therein 
eited. And this proposition holds good even the face the estab- 
lished rule that the by-laws bank existing the time account 
opened therein enter into and become part the contract whereby 
the deposit made the depositor and accepted the bank. The 
rule seems uniform that where person opens deposit account 
with bank the depositor thereafter governed and bound 
the by-laws existing the time the account opened, and that all 
deposits made after the opening the account are deemed 
made under the original contract. course, the latter rule subject 
this qualification: That upon notice the depositor the 
by-laws are amended change materially the original contract, 
such deposits are made subsequent the amendment will held 
made under the contract changed. 

argument made that the appellant had the right assume 
that the defendant depositors, having failed claim their deposits and 
allowed them remain inactive for over years, had abandoned 
their accounts well rights under the contracts with 
the bank, including their right notice the amendment, ‘if any 
existed’; that the appellant had knowledge the whereabouts the 
defendant depositors, and, therefore, could not only not give notice, 
but upon the assumption that they had abandoned their contracts, 
was not necessary give notice; that the appellant authorized 
presume that said depositors were dead; that ‘the situation would 
inequitable, for the bank would have keep deposits, regardless 
its desire, when not required law contract so, and still 
have interest’; that the passage the amendment ‘the 
bank could deemed have canceled the Without attempt- 
ing reply the points the order which thus they are stated, 
make these general observations complete answer thereto: 
savings bank, such the appellant, does the bulk its business 
borrowed capital; that is, the moneys deposited therein the 
depositors. Its business is, therefore, seek such deposits. Indeed, 
without such deposits could not survive savings bank. And 
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certainly could not aid inequitable, assuming that such 
consideration could influence the determination this appeal, if, 
may well assumed true, the bank has used the-moneys 
the accounts involved herein. 

the suggestion that the failure the depositors claim 
their accounts allow them remain inactive for over years 
rights under their contract with the bank, the ready reply that 
such contracts cannot terminated their validity vitiated any 
such way. The policy the state that there shall ownership 
all property some one. the depositors are dead and they 
died intestate, the contract, with all its rights, vest their heirs, 
they have died testate and have thus disposed their accounts, 
either specifically general language, then the accounts belong 
those named the will such beneficiaries. there neither 
heirs nor will, then, under the law, the property must, after the 
prescribed time during which they have remained dormant, trans- 
ferred the state treasury under the provisions our escheat laws. 
The claim that there necessity for giving notice the depositors 
the adoption the amendment question because their where- 
abouts are unknown, making impossible give such notice not 
only answered hereinabove, but the further consideration that when 
the bank accepted the deposits did with full knowledge the 
fact that one the contingent incidents such transaction was 
that the accounts might become dormant and remain unclaimed for 
sufficient period time justify the state, under our statutes 
escheat, institute suit for the transfer the moneys therein into 
the treasury the 


DEPOSITOR ENTITLED SET OFF DEPOSIT AGAINST NOTE 
UPON BANK’S INSOLVENCY 


depositor bank who indebted the bank upon note has 
the right upon the insolvency the bank offset his deposit against 
his indebtedness the bank. The Supreme Court Arizona has 
held Hammons, Superintendent Banks Grant, 225 Rep. 485. 

the time the failure bank, the bank held the promissory 
note the defendants, upon which there was due balance $720.62, 
and that time, the defendants had deposit the bank, subject 
general checking account, the sum $1,331.42. This action was brought 
the superintendent banks enforce the note. was held that 
the defendants were entitled set off the deposit against their in- 
debtedness the note for the reason that the creditors insolvent 
bank have the same right set-off have the creditors any other 
insolvent. The method liquidating insolvent bank the super- 
intendent banks like that any ordinary receiver appointed 
the court, except where otherwise specially provided statute. 
the question, the court said: 
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(the superintendent banks) takes the receivership trust 
for the creditors the bank, and made his duty collect what 
owing the bank, and that end authorized bring suits. The 
statute providing the method wind the affairs the insolvent bank 
has not undertaken change the rights the depositors the liabilities 
the bank they existed under the law the time the receivership. 
The same rule with reference the right offset debts between 
individuals applicable the bank and depositor. settled our 


paragraph 480, Civil Code 1913, that one contract may offset 


against another contract. 

well settled rule that bank may credit deposits upon the 
overdue paper the depositor. the very minute when the Citi- 
zens’ Bank Trust Company was taken over, Grant Bros. could have 
directed the cancellation their note charging the same against their 
deposit. Thus the rights the depositor and the bank are reciprocal. 
The general rule stated Tiffany Banks and Banking, page 73, 
section 22, follows: 

depositor may any time require the bank apply deposit 
the payment his and action the bank his note, 
for money otherwise due, may set off his deposit against the demand. 
This right set-off usually exercised when the bank insolvent, and 
the depositor called upon pay his debt it, and such 
entitled way set-off the full amount his debt, less such dividend 
may payable the other general creditors. The right may there- 
fore exercised against receiver other representative the in- 
solvent bankrupt bank.’ 


BANK SELLING AUTOMOBILES LIABLE FOR LICENSE FEE 


recent case, the Supreme Court North Carolina held that 
bank selling automobiles which took under bill sale securing 
indebtedness, was required pay the license tax imposed law upon 
every person, firm, corporation engaged selling automobiles 
automobile trucks the state. The case holding American Ex- 
change National Bank Lacy, 123 Rep. 475. 

appeared that December 31, 1920, Waynick, dealer 
Jackson automobiles and trucks, was indebted the American Exchange 
National Bank the sum $25,246.05. that date, collateral 
security for the debt, Waynick executed the bank bill sale for 
nine automobiles and one automobile truck. The bill sale contained 
provision that Waynick should sell and collect for the cars trust 
for the bank, and account the bank, and settle full for each car 
immediately upon sale. Thereafter, Waynick abandoned his business. 
‘The bank then took possession the automobiles and truck. sold 
the automobiles and applied the proceeds the sale the payment 


indebtedness. The bank also offered the truck for sale. 


paid license tax privilege tax for selling the automobiles. 
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Subsequently, attempt was made collect the license tax imposed 
statute providing that every person, firm, corporation, engaged 
selling the state automobiles and automobile trucks obtained from 
manufacturer who has not paid the license tax imposed law, 
before selling offering for sale any such machine, shall pay the 
state treasurer tax $500, and shall procure license for such 
business annually advance before the 31st May, before 
the tax levied. The bank brought this action restrain the collection 
the tax. 

was held that the bank was liable for the tax although was 
engaged the business banking and was not regularly engaged 
the business selling automobiles, and although had sold the auto- 
mobiles question only satisfy the indebtedness the dealer. 
tax,’’ said the court, ‘‘may collected from any manufacturer 
engaged the business selling automobiles the state, from any 
person corporation selling cars trucks the The court 
further 


written instrument executed Waynick the plaintiff 
December 31, 1920, upon its face bill sale; denominated 
the complaint and the judgment, although was given collateral 
security for debt. was signed Waynick, and contains this 
agreement: 

agree sell and collect for the said cars above described 
trust for the said bank, and account the bank, and settle 
full for each car immediately upon sale.’ 

the terms this agreement Waynick became the plaintiff’s 
agent sell the automobiles and the truck and hold the proceeds 
trust for the plaintiff. Waynick ‘sold and assigned’ the plaintiff 
the automobiles and the truck, and evident that the sales were 
made for the plaintiff’s benefit, least until the amount secured 
was fully paid; and arrangement this kind the tax can 
collected neither from Waynick nor from the plaintiff, payment may 
finally evaded and the practical efficacy the statute reduced 


BANK NOT CHARGEABLE WITH GRAND LARCENY 


State Truax, 226 Rep. 259, recent decision the Supreme 
Court Washington, the question presented was whether banking 
corporation could indicted for grand larceny. this ease ap- 
peared that the Seattle National Bank was indictment charged with 
the crime mentioned. The indictment grew out the failure the 
bank return corporation certain collateral after the debt which 
the collateral was given secure had been paid. 
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section the Washington statutes (Rem. Comp. Stat. 2605) 
provides that the punishment for grand larceny shall ‘‘imprison- 
ment the state penitentiary for not more than fifteen years. was 
the contention the defendants that since the 
statute for the crime grand larceny imprisonment 
punishment inapplicable corporation, crime was charged. The 
state contended that the punishment provided for felony Rem. 
Comp. Stat. 2265 should applied the bank and that, therefore, 
the indictment was good. The section question provides that every 
person convicted felony for which punishment specifically 
preseribed any statutory provision force the time conviction 
and sentence, shall punished imprisonment for not more than ten 
years, fine not more than five thousand dollars, both. 

was held that section 2,265 was not applicable for the reason 
that section 2,605 specifically provides the penalty for grand larceny. 
was further held that the bank, being corporation, could not 
subject imprisonment, the penalty provided for the felony with 
which the bank was charged, and therefore, the indictment was not 
good. holding, the court said: 


general rule that indictment charging corporation with 
crime which only punished imprisonment not good, since 
such punishment cannot inflicted upon but where 
the penalty fine both fine and imprisonment the penalty may 
inflicted upon the corporation, the event its far 

texts but express the general rule supported the authori- 
ties. clear that the statute this state, instead fixing the 
penalty for grand imprisonment the state penitentiary 
for not more than years, had provided both fine and imprisonment, 
the indictment would have been good. Since the statute, however, 
provides only for imprisonment, the indictment does not charge crime 
against the bank because, being corporation, cannot subject 
that penalty. hold that the general statute (section 2,265), which 
provides that case felony for which punishment specially 
statute the offending person may punished therein 
provided would applicable this case, would necessary read 
something into section 2,605 the statute, which specifically provides 
that the penalty for felony such the bank sought charged 
with this case shall imprisonment the state penitentiary. 
already stated, this statute specifically refers section 2,601 upon 
which the indictment based. The general statute its terms 
only applicable when punishment specially prescribed any 
statutory 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


COLLECTING BANK NOT LIABLE RECEIV- 
ING DRAFT PAYMENT CHECK 


Slone First National Bank Gorman, Court Civil Appeals 
Texas, 260 Rep. 260. 


The plaintiff had deposit about $1,300 the Farmers State 
Bank Trust Company Gorman, Texas. Rumors concerning 
the insolvency the trust company were afloat. 
desired withdraw his money but did not wish the officers 
the trust company know that was being influenced the 
rumor its insolvency. delivered the defendant, 
National Bank Gorman, check for $1,000, drawn the trust 
making such collections, was customary for the 
defendant receive payment the trust company’s draft 
bank Waco, Texas. The plaintiff had knowledge this custom, 
and the custom was followed the present instance. The draft. 
was not collected because the failure the trust company. 

While generally held negligence for collecting bank 
receive draft payment check delivered for collection, 
was held, under the the present case, that the 
defendant bank was not liable. 


Action George Slone against the First National Bank 

Gorman. Judgment for defendant, and plaintiff appeals. Affirmed. 
Seott, Brelsford, Funderburk Ferrell, Eastland, for defendant. 
Turner Seaberry, Eastland, for appellee. 


HARPER, sued appellee for $1,000, and for cause 
action, substance, alleged: That January 23, 1922, had the 
sum deposit with the Farmers’ State Bank Trust Company 
Gorman, Tex., which desired transfer the defendant bank; 
that the time was known supposed plaintiff and the 

similar decisions see Banking Law Journal Digest (Third 


Edition, 1924) 256. 
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officers defendant bank that the said state bank was financially em- 
that discussed the matter with Read, the president 
defendant bank, and informed said Read that desired withdraw 
his money from said state bank before failed, and, upon being advised 
said Read that, would draw check said bank favor 
defendant bank, would collect it, did so, and delivered it, for which 
received deposit slip, and said amount was credited him; that 
the 23d January defendant bank clearing with the state bank 
collected that the defendant’s place business and the Farmers’ 
State Bank were located the same town almost opposite each other 
the same that defendant failed cash same was through 
neglect. 

The defendant the first original amended answer pleaded general 
demurrer, general denial, and for special answer alleged that 
about January 23, 1922, the plaintiff deposited with the defendant 
bank draft the Farmers’ State Bank Trust Company Gorman, 
for which the defendant gave plaintiff ordinary deposit 
fendant further answered that the time said deposit was made 
plaintiff and defendant’s president, Ben Read, discussed certain 
rumors mentioned plaintiff the financial embarrassment the 
trust company, and informed the said Ben Read that had 
deposit with the trust company some $1,300, and that would like 
draw said funds portion thereof, but that, the officers 
said bank were his friends, did not wish cause said trust company 
any and did not wish appear that was withdrawing 
his funds the rumors mentioned; that for this reason 
wanted the draft deposited him with defendant handled 
the usual and manner followed defendant handling 
items with its neighbor banks the town Gorman. Defendant 
further denies that its president ever advised plaintiff withdraw 
funds from said trust company, but discouraged same, stating plain- 
tiff that his funds were perfectly safe the trust company, and that 
the rumors were unfounded; that addition the trust company was 
state bank, and its funds guaranteed against loss. Defendant further 
answered that was the general custom the banks Gorman 
clearing with each other for the bank having credit balance the 
clearing take exchange for same. Defendant further answered that, 
had not received the special instructions from plaintiff handle 
his draft the usual and customary manner, would not have been 
accepted for deposit. Defendant further answered and said that 
was general custom the banks Gorman that checks were accepted 
for deposit subject collection, and, not collected, the item was 
charged back the customer. The defendant further answered and 
said that accordance with the usual custom received for said draft 
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the Farmers’ State Bank Trust Company’s exchange the First 
National Bank Waco, Tex., and immediately sent the same through 
the mail the First National Bank Waco, and that said First Na- 
tional Bank Waco had deposit more than sufficient funds with 
which pay said exchange, and that, except for the failing said 
Farmers’ State Bank Trust Company, said exchange would have 
been paid; that received advice from said First National Bank 
Waco that said check was dishonored for payment due the closing 
said trust company, and defendant notified plaintiff and charged 
back his account the $1,000 draft theretofore deposited plaintiff. 
Defendant further answered that plaintiff was guilty contributory 
negligence, that did not make claim the state banking board 
for the full amount his deposit with the Farmers’ State Bank 
Trust Company, including the $1,000 draft deposited with defendant. 
The plaintiff supplemental petition pleaded general demurrer and 
general denial defendant’s amended answer. The cause was tried 
the court without the intervention the jury, and resulted the 
judgment favor defendant, First National Bank, judg- 
ment the plaintiff and gave notice appeal. 


Fact Trial Court 


find that prior January 24, 1921, plaintiff was customer 
and had deposit money the Farmers’ State Bank Trust 
Company and First National Bank Gorman; that several months 
prior the date above plaintiff came the office de- 
fendant and with its president, Ben Read, the 
financial condition the Farmers’ State Bank Trust Company, 
and that similar conversations ensued between said plaintiff and Read 
six eight other occasions prior January 24, 1921; that 
each these when the solvency the Farmers’ State Bank 
Trust Company was discussed plaintiff and Read, the latter advised 
plaintiff that he, plaintiff, knew much about the condition the 
Farmers’ State Bank Trust Company Read did, and also told 
plaintiff that rumors regarding the condition practically all banks 
were afloat, and that personally put small credence said rumors; 
that each said Read told plaintiff that the officers 
the Farmers’ State Bank Trust Company were his personal friends, 
and that they had been congenial competitors his the town 
Gorman, and that would nothing that would embarrass the financial 
situation said bank; that more than one said conversations 
plaintiff told Read that his feelings toward the Farmers’ State Bank 
Trust Company and its officers were similar those Read’s, 
and that personally did not desire embarrass them their troubles. 
one the said conversations Read told plaintiff that 
had courteously refused deposit $25,000 offered the First Na- 
tional Bank Gorman from Hankins, and gave his reason 
that did not desire aggravate the troubles his competitor. 

find that January 24, 1921, plaintiff had another con- 
versation with Read the office defendant, which Read and plain- 
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tiff again discussed the financial condition the Farmers’ State Bank 
Trust Company, which time Read repeated that would not do, 
allow done his employees, any act that would embarrass the 
Farmers’ State Bank Trust Company, and that plaintiff expressed 
similar opinion Read said that plaintiff discussed with 
Read the best way make withdrawal his deposit, portion 
same, from the Farmers’ State Bank Trust Company, and prior 
delivering check draft Read plaintiff instructed said Read 
handle the transaction the usual way, and made request that said 
draft check presented through the Farmers’ State Bank Trust 
Company and cash demanded therefor. 


find that January 24, 1921, plaintiff presented Ben 
Read, president defendant, his check draft the sum $1,000 
the Farmers’ State Bank Trust Company Gorman, Tex., payable 
the order defendant, and said time there was issued and de- 
livered plaintiff duplicate deposit slip defendant bank for said 
amount. 

That there existed that time general custom among the 
banks Gorman and their customers, and particularly defendant bank, 
which custom was known plaintiff, the effect that such deposits were 
and subject final collection only. 

find that the following morning January 25, 1921, de- 
fendant bank, its usual and customary manner, and the usual and 
time, cleared with the Farmers’ State Bank Trust Com- 
pany Gorman, Tex., and addition the $1,000 draft plaintiff’s 
there were included said clearing some other small items aggregating 
something the neighborhood $100, which made the total amount 
the clearing held defendant bank against the Farmers’ Bank ap- 
proximately $1,100; that said clearing the Farmers’ Bank had some 
small items drawn defendant, aggregating total amount about 
$100, which made the difference the clearing favor defendant 
approximately $1,000, few odd dollars and less (no witness 
being certain the exact amount), and practically the same the 
amount plaintiff’s draft. For this amount, was customary, the 
Farmers’ Bank gave defendant bank exchange the First National 
Bank Waco, Tex., instead 


That its receipt plaintiff’s $1,000 draft was cancelled the 
Farmers’ State Bank Trust Company and charged plaintiff’s 
with said bank, where the time had balance something 
over $1,200, unsecured non-interest bearing deposit. 


That the same morning, and within short time after the 
receipt the Waco exchange, defendant mailed direct said First 
National Bank Waco, Tex., said exchange received; that said 
exchange was never fact paid, because the Farmers’ State Bank 
Trust Company Gorman had been closed order the commis- 
sioner insurance and banking the State Texas, and the First 
National Bank Waco withheld payment thereon, and defendant re- 
time any proceeds from said exchange. 

That the time the Farmers’ State Bank Trust Company 
Gorman delivered defendant said exchange and all times there- 
after had deposit the First National Bank Waco sum 
money more than sufficient have paid, and satisfied full said ex- 
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change received that final accounting between the 
Farmers’ State Bank Trust Company, represented the commis- 
sioner insurance and banking after its failure, and the First National 
Bank Waco, Tex., said Farmers’ State Bank Trust Company 
Gorman received credit for the final amount said exchange, upon 
which payment was refused said Waco bank. 


further find that the time the draft for $1,000 was de- 
posited plaintiff with defendant, the time was cleared, the time 
the Farmers’ State Bank Trust Company its doors, and 
the time its assets were the commissioner insurance 
and banking, said Farmers’ State Bank Trust Company had its 
hands funds excess $1,000. 


That January 27, 1921, the First National Bank Waco 
notified defendant that said exchange was not paid and the reason there- 
‘for. Friday, January 27, 1921, plaintiff called the office de- 
fendant, and asked his draft had gone through, and 
said MeMahon, defendant, advised plaintiff that did not, 
had just finished telephone conversation with Waco, which 
conversation had been advised that the exchange was not paid, and 
that his draft would have charged back him his 
that, after the First National Bank Waco refused pay said ex- 
change, defendant charged back plaintiff’s his $1,000 draft 
said Farmers’ State Bank Trust Company. 

further find that plaintiff has filed claim with the com- 
missioner insurance and banking the State Texas for said sum 
$1,000 unsecured depositor the Farmers’ State Bank Trust 


urged that the evidence the custom between the banks 
Gorman take each other’s checks clearing their daily balances was 
not admissible, had bearing upon the liability the de- 
fendant plaintiff; that plaintiff had notice such custom; there- 
fore not bound it. 

These are recognized rules law, but this case the appellee 
pleaded and the court has found the fact that there was such cus- 
tom existence, and that plaintiff contracted with full knowledge it. 
such the usage becomes incorporated into the contract. Smith 
Smith (Tex. Civ. App.) 234 .W. 419; Oxford Rogers (Tex. Civ. 
App) 238 295; Dorchester Mer. Nat. Bank, 106 Tex. 201, 163 
Civ. App. 259, 977; First Nat. Bank Memphis First Nat. 
Bank, Tex. Civ. App. 469, 134 831. 

There was fact agreement between the parties the effect 
that the appellee should follow such course the collection the 
check would least embarrassing both banks, and not strictly 
question custom and usage between the banks. 

therefore approve the findings the trial court, and affirm the 
judgment. 
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CHECK PAYABLE CORPORATION WITHOUT 
THE WORDS “OR ORDER” NOT 
NEGOTIABLE 


Haggard Mutual Oil Refining Company, Court Appeals 
Kentucky, 263 Rep. 745 


The plaintiff, holder, brought suit against the defendant the 
drawer check for $2,500, payable Refinery Construc- 
tion Company.’’ The check did not contain the words ‘‘or 
was held that the check was not negotiable and, therefore, was. 
open defenses. Judgment given favor the defendant. 


Action Rodney Haggard against the Mutual Oil Refining Com- 

pany. Judgment for defendant, and plaintiff appeals. Affirmed. 
Hays Hays and Rodney Haggard, all Winchester, for appellant. 
James Parks, Lexington, for appellee. 


CLARKE, J.—The single question presented this appeal 
whether not the following check negotiable instrument 


Ky., July 10, 1920. 
Winchester Bank, Winchester, Ky.: Pay Refinery 
Construction Company twenty-five hundred and no/100 dollars, for a/e 
constructing refinery, switch, and loading racks, Win. Ky. 
Oil Refining Co., 


Subdivision section 3720b, which the Negotiable Instruments: 
Act (Acts 1913, 213), provides 
r 


instrument negotiable must conform the following re- 
quirements: (4) Must payable the order specified 
person 


Sinee, the check itself shows, and admittedly true, the 
maker, issuing the check, drew line through the printed words ‘‘or 
bearer,’’ need only examine ascertain whether not was. 
the order specified person,’’ for unless so, lacked 
one the essentials prescribed for negotiability. 

Section the act (section 3720b8 the Statutes) defines when an: 
instrument payable order follows: 


instrument payable order where drawn payable 
the order specified person him his order.’’ 


NOTE—-For similar decisions see Banking Law Journal Digest 
Edition, 1924) 725. 
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will noticed that the above check not payable the order 
the payee, nor the payee its order, but payable simply the 
payee. therefore seems too clear for dispute that this check 
not payable order, and therefore, the lower court held, not 
negotiable. 

other words, think clear that subsection means, 
says, that the instrument must payable either (1) the order the 
payee, (2) the payee order, and that does not permit the 
construction that the instrument may payable (1) the order the 
payee, (2) the payee, (3) his order. 

give the section the latter these two constructions rather than 
the former makes the first and third alternatives identical, and this 
plainly was never intended. Not only this unavoidable 
from consideration simply the language the section, but has 
uniformly been construed this and other courts. Wettlaufer 
Smith, 156 App. Div. 807, 142 Supp. 57; Johnson Lassiter, 155 
47, 23; Gilley Harrell, 118 Tenn. 115, 101 424; 
Ins. Co., Ill. 11, Am. Rep. 95. 

England and Canada the rule otherwise, but this due the 
fact that the Bills Exchange Act expressly provides that bill 
note payable order where expressed payable particular 
person and not containing words prohibiting transfer indicating 
intention that should not transferable. 153. 

Counsel for appellant concede that this section has been construed 
this court and others the above cases require the use the 
words ‘‘order other words similar legal import order 
make note other bill negotiable, but they insist that there such 
material difference between note and check that these cases are 
not applicable one which, here, the bill check. 

But this they are clearly mistaken. Section 185 the act (Ky. 
St. expressly declares that check bill exchange 
payable demand, and that, except otherwise therein provided, the 
provisions the act applicable bill exchange payable demand 
shall apply check, and, not otherwise therein provided, 
clear that sections and the act apply check well any 
other bill exchange, and negotiable also must employ some 
such words ‘‘order’’ ‘‘bearer’’ indicating 

results, therefore, that check, just any other bill exchange 
that made payable simply the payee and not his order 
bearer, not negotiable, and that appellant, whom this check was 
assigned the payee, took same subject all defenses which were 
available between the original parties. 


a 

| 
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The lower court therefore did not err overruling appellant’s de- 
murrer appellee’s answer pleading want consideration, 
dismissing his petition upon his refusal reply thereto. 

Judgment affirmed. 


BANK NOT LIABLE WHERE SAFE DEPOSIT 
BOXES BURGLARIZED 


Webber Bank Tracy, California District Court Appeal, 225 
Pac. Rep. 


Burglars broke into the vault the defendant, Bank Tracy, 
located the town Byron, California, place 250 population 
and made off with the contents safe deposit boxes located the 
vault. The plaintiff, for himself and assignee for eighteen other 
box holders, sued the bank for the value the stolen property. 

The showed that the bank building was concrete with 
eighteen inch walls. The vault, which was constructed with the same 
material and the same thickness, had iron doors 
and The bank kept its own money and 
securities one the safe deposit boxes. The rear door and 
windows the bank were protected iron gratings. The rear 
the bank, through which the burglars effected their entrance, was 
high fence and trees. The bank had burglar alarm 
equipment and employed watchman. The street lighting system 
the town was poor, due lack municipal funds. There was 
telephone service out the town after six seven o’clock 
the evening. The vault was entered means oxyacetylene 
torch and flame. 

The jury brought verdict favor the plaintiff for $12,- 
appeal, was held that the bank was not liable and the 
judgment the lower court was The defendant bank was 
bailee for hire. such, its duty was use ordinary care the 
safe keeping its property—that degree care which 
ordinarily prudent person bestows upon his own property 
like appeared that the conduct its safe deposit 
business and the protection which gave the contents the 
boxes, the bank conformed the practice all other country banks 
California towns like population and character. The plain- 
tiff, therefore, failed show that the bank had not used that degree 
which the law requires this kind. And for these 
reasons, the bank was held not liable. 


Action Charles Webber against the Bank Tracy. From 
judgment for plaintiff and order taxing costs, defendant appeals. 
Reversed. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 339. 
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Crittenden Hench and Creed, Jones Dall, all San Francisco 
(Esmond Schapiro, San Francisco, counsel), for appellant. 

Rodgers and Bray, both Martinez, for respondent. 

Morrison, Dunne Brobeck and Edward all San Fran- 
(H. Judy, San Francisco, counsel), amicus curiae. 


ST. SURE, J.—This action plaintiff for himself and as- 
signee claims, against the Bank Tracy, for the value the con- 
tents the safe deposit boxes, kept safe deposit vault the 
Byron branch said bank, which were burglarized January 26, 1920. 
The complaint alleges that the bank was guilty negligence and want 
ordinary care the protection the safe deposit boxes and the 
preservation the property contained therein. After trial jury, 
verdict was had plaintiff’s favor claims, amounting $12,- 
322.14; from the ensuing judgment for that amount, defendant appeals. 

The facts are undisputed. The town Byron, Contra Costa county, 
has population about 250, and the center peaceful farming 
Its entire business section comprises single street the 
main line the Southern Railroad. There but one 2-story 
building the place, and all the buildings, with the exception the 
bank, are wood. Until 1911 there was bank nearer Byron than 
Antioch the northwest about miles away, and Tracy the 
south, about miles away. 1911 the Bank Tracy instituted 
branch Byron and assigned $25,000 working capital. The bank 
building was concrete, with inch walls, and the vault was con- 
structed the same material the same thickness, with iron doors, 
and thief-resisting.’’ The front door and windows were 
the ordinary business type. The rear door and window were protected 
iron gratings. The grating over the rear door described 
door.’’ was made iron and was work hung 
two hinges two steel pins which were anchored the cement wall. 
There was also heavy wooden door across which the inside was 
iron bar. either side the bank building are wooden structures, 
and the rear high board vacant lot adjoining the bank 
premises gave access the rear the bank building. Trees near said 
fence the back door through which entrance the steel vault 
doors was effected. burglar alarm, bell, other warning device was 
installed the bank. There was watchman for the same; the. only 
peace officer the community lived the same street the bank and 
within feet it. From the front the bank the upper portion 
the vault door could seen looking through the window, over the 
top grill work surmounting frosted glass and wooden base. The 
whole partition was probably feet high. Several trains passed the 
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main line during the night, and there was generally some switching 
there also. The street lighting system the town was popular sub- 
and funds were low the lights were used only occasionally. 
There was telephone service out the town after o’clock 
the evening. one slept the buildings either side the bank. 
Defendant had rented yearly average 100 safe deposit boxes 
annual rental per box; the total income therefrom approximat- 
$200 per annum. Defendant was accustomed to, and did, the 
night the robbery, use one the safe deposit boxes for some its own 
and Liberty Loan bonds. The safe deposit vault was burglarized 
unknown persons the use the oxyacetylene torch and flame. 
With one possible exception this was the first bank robbery accomplished 
such means the United States, but following the same year there 
were four other similar bank robberies California. The oxyacetylene 
flame will cut through solid steel least inches thick. The pre- 
taken the defendant for the safety its box renters and 
the contents such safe deposit boxes were similar and least equal 
those taken all other banks similar and even larger communities 
California. the time the robbery bank any community 
California with population less than 1,000 had burglar alarm 
its safe deposit vault, kept private watchman. 

Defendant alleges its first point for reversal that the evidence 
insufficient justify the verdict any count. 

The relation between these parties was that bailor 
The defendant was bailee for hire. devolved upon defendant 
use ordinary care the safeguarding plaintiff’s property. Cussen 
Southern California Savings Bank, 133 Cal. 534, 1099, 
Am. St. Rep. 221. the absence any stipulation between the parties, 
the limit bailee’s obligation the exercise ordinary care and 
has exercised such care. Perera Panama International Ex- 
position Co., 179 Cal. 63, 175 454; Copelin Berlin Dye Works, 
Co., 168 Cal. 715, 144 961, 1915C, 712. general 
may said that bailee required exercise that degree care 
which ordinarily prudent person bestows upon his own property 
like description. The standard ordinary care must necessity 
vary with time and place, since what might ordinary certain 
times and certain localities might, different times and other 
places, amount but slight care. The influence custom and business 
must also considered determining what ordinary care, 
certain businesses trades disposition may made property 
goods man ordinary prudence which, under other 
would certainly open the charge gross negligence. Moreover, 
what would the exercise ordinary care with regard articles 


THE BANKING LAW JOURNAL 661 


certain kind, might far from such with regard those different 
sort. When one wanting the exercise ordinary care, said 
guilty ordinary negligence. 

would seem that the ordinary care required bank case 
like this that the construction the bank building and the methods 
protection and the general conduct its business should conform 
those banks similar communities. Chilberg Standard Furni- 
ture Co., Wash. 414, 115 Pac. 837, (N. 1079; Ketterer 
Armour Co., 247 Fed. 921, 160 111, 1918D, 798; 
Battelle Mereantile Warehouse Co., 139 App. Div. 649, 124 
Supp. 135; Jones Hatchett Bro., Ala. 743; Bertha Zine Co. 
Fire Proof Construction Co. Caroline Sandberg, Adm’x, ete., 
App 36; Burns Sennett Miller, Cal. 363, 916; 
Hennesey Bingham, 125 Cal. 627, Pac. 200; Longuy Societe 
Franeaise, Cal. App. 370, 198 1011. 

Before proceeding with consideration the evidence will advert 
the charges made plaintiff his complaint against the defendant. 
alleged that the defendant was negligent and failed use ordinary 
care safeguarding the property. was incumbent upon plaintiff 
sustain the burden proving these charges. was said Perera 
Panama International Exposition Co., 179 Cal. 63, 175 Pac. 454, 
was upon the bailor introduce evidence from which the 
jury might legitimately infer that the loss theft was due the lack 
ordinary care the part the bailee. examination the 
record discloses utter lack such affirmative proof. Plaintiff’s 
beg the question arguing that ‘‘no care all appears 
have been used the bank safeguarding its safe 
look vain for the proof. Take, for example, the charges omission 
made against defendant, such the failure install burglar alarm 
employ watchman; there evidence support the conclusion 
that either such omissions was negligent omission. The same may 
said with reference every other charge made plaintiff. But, 
say counsel for plaintiff, not contend that any one these 
elements would necessarily itself conclusive upon the question 
reasonable care, but contend that all them taken together con- 
stitute very strong case gross complete answer 
this contention that the evidence barren any proof which 
would support any plaintiff’s case with respect 
the omission the burglar alarm watchman. this connection 
our attention what they term combination cireum- 
stances such telephone system, inadequate locks and eye bolts 
the back door, inadequate street lighting system, trees and high board 
fence screening rear premises from observation, frosted windows, grill 
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work, obscuring the view vault door, shades windows, noise 
passing trains, and the like. Such furnish sufficient 
basis for any inference negligence. Furthermore, even though such 
combination deemed negligence, cannot main- 
tained that such negligence was the proximate cause the burglary; 
the connecting links between the negligence and the burglary are wholly 
lacking. Union Investment Co. San Gas Co., 
168 Cal. 58, 141 807; Puckhaber Southern Pacifie Co., 132 Cal. 
363, 480. The view have herein expressed upon the ques- 
tion the proof negligence fully supported the opinion 
Mr. Justice Myers the Supreme Court the recent case Marovich 
Central California Traction Co. (Cal. Sup.) 216 Pae. 595. 

Plaintiff cites number cases holding that one doing safe deposit 
business bailee for hire and bound use ordinary care, which 
urged that the material facts this case are 
dispute, and therefore the question negligence was one for the jury. 
have gleaned from the record and stated herein all the facts. 
accept the rule stated Runkle Southern Milling Co., 
184 Cal. 714, 195 Pac. 398, A.L. 275, that— 


only when the facts given case are not any event 
any view the case susceptible the inference negligence sought 
deduced therefrom that the question negligence becomes one 
law for the consideration the court rather than one fact for 
the determination the jury.’’ 


apparent that counsel for plaintiff err the application 
this rule. Negligence always question fact alleged and 
proved averred. cannot supported mere conjecture sur- 
mise, but must made referable some cause defect. 
was well said Perera Panama International Exposition Co., 
supra, page (175 Pac. 456) 


true, course, that evidence facts and circumstances from 
which want ordinary care may reasonably inferred sufficient 
support conclusion negligence, which event the question 
negligence one for the jury. But the difficulty here that the facts 
and shown the evidence furnish sufficient basis 
for any such inference.’ 


Negligence not imputed from methods general use any 
business. The standard ordinary established competent 
testimony upon the custom and general usages the business. Absolute 
protection against bank burglary, small communities, unattainable. 
Indeed, one witness, safe manufacturer, said this case ‘‘there 
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the safe gives reasonable man held law higher 
degree care than the fair average his profession, business trade, 
and the standard due care the conduct the average prudent man. 
The test negligence the bailee the same, and however strongly 
they may convinced that there better, jury can permitted 
say that the usual way and ordinary way negligent way, for which 
liability shall imposed. Juries must necessarily determine the re- 
sponsibility individual but they cannot allowed set 
standard which shall, dictate the customs control the 
business the community. Bertha Zine.Co. Martin’s Adm’r, Va. 
791, 869, 999. Counsel for plaintiff would have 
defendant insurer, which most emphatically not. 

Counsel for plaintiff further insist that negligence inferable from 
the fact that the safe-deposit boxes were not kept behind stronger 
door vault maintained defendant. Merchants’ Bank Vander- 
voort Affholter, 140 Ark. 480, 215 648, cited support 
such proposition. examination shows that this was case where 
Liberty bond designating registered bonds, together 
with purchase price bonds were deposited with the bank, the bank 
having ordered coupon instead registered bonds, was liable sub- 
for money advanced, upon the theft the bonds from the bank 
loan drive, since having accepted funds for purchase bonds was 
responsible subseribers either for return money for delivery 
bonds designated contract. Here the bank had special 
duty perform and was intrusted with the money with which pur- 
chase the bonds. undertook purchase the bonds and safely keep 
them. The case not all point. Besides, the instant case the 
facts show that defendant was accustomed and did use the safe 
deposit boxes for some its own coin and Liberty 

While plaintiff has wholly failed affirmatively show negligence, 
defendant has shown undisputed evidence, that maintaining its 
safe deposit vaults conformed the practice and all other 
banks California, situated towns like population and 
character. Briefly, this evidence shows, without conflict contradiction, 
that the bank building was good better than the ordinary country 
bank building California; that the interior arrangement the bank 
was the ordinary and usual arrangement; that the bank vaults were 
protected doors similar all respects those other banking 
institutions California similar sized communities; that bank 
California, the time the robbery, community less than 
1,000 inhabitants, had either night burglar alarm. 

Believing, do, that the evidence wholly fails sustain the 
verdict, are the opinion that the judgment must reversed. The 
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order the trial court taxing costs, made after judgment, from which 
the defendant also appeals, naturally falls with the main 
consider unnecessary consider other points raised defendant. 
Judgment reversed. 
TYLER, J.; SHORT, J., pro tem. 


NEGOTIABILITY NOTE DUE UPON MAKER’S 
FAILURE DEPOSIT ADDITIONAL 
SECURITY 


West Point Banking Co. Gaunt; Citizens’ Bank Trust Co. Same, 
Supreme Court Tennessee, 262 Rep. 38. 


note not rendered non-negotiable provision that shall 
immediately become due and payable the maker upon demand 
fails deposit with the holders such additional security they 
may require the event that the security originally pledged becomes 
unsatisfactory. 


Consolidated suits the West Point Banking Company and the 
Citizens’ Bank Trust Company against Gaunt and another. 
From decree for complainants against defendant Gaunt, appeals. 
Affirmed. 

Giles Evans, Fayetteville, for appellants. 

ville, Lamb Lamb, Fayetteville, and Marr, Nashville, for 
appellees. 


HALL, Two original bills were filed the chancery 
county April 11, 1917, the West Point Banking Company, 
Tennessee bank West Point, Tenn., being complainant one, and 
the Citizens’ Bank Trust Company, Tennessee bank Murfreesboro, 
Tenn., the other, against Gaunt, Lincoln county, and 
Bryan, Davidson county, each which judgment was sought 
against said Gaunt and Bryan for the principal and interest and reason- 
able attorneys’ fees note dated Nashville, Tenn., March 1916, 
due one year after date, with interest from date, signed defendant 
Gaunt, payable the order defendant Bryan, for $2,500, and in- 
dorsed ‘‘Demand notice and protest waived. Claiborne Bryan’’— 
the two notes, which are identical, being filed Exhibits 
the respective bills, and each said notes showing its face that there 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 753. 
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was attached collateral security shares preferred stock 
the First Amortization Mortgage Bond Company America. 

The two original bills are identical all respects except parties 
complainant, each averring that said collateral was worthless, and the 
right complainant sue said note being stated each bill 


note the complainant the lawful holder of, and 
such prior 


Each the two notes words and figures follows: 


$2,500.00. Nashville, Tenn., March 1916. 
(1) year after date, promise pay the order Claiborne 
Bryan, two thousand five hundred no/100 dollars, without defalea- 
tion, for value received; and hereby pledge with the holder 
lateral security forty (40) shares preferred stock the First Amor- 
tization Mortgage Bond Co. America—with interest from date— 
and agree demand deposit with said holders such additional 
security they may from time time require, should the security 
hereby pledged become unsatisfactory less valuable, and default 
thereof this note shall instantly become due and payable (less rebate 
interest for any unexpired time the same) though had ma- 
tured limitation time, and upon default payment maturity, 
whether such maturity occurs expiration time default de- 
positing additional security above agreed, hereby authorize and 
empower the holder holders hereof for the purpose liquidation 
this note, and all interests and costs thereon, including reasonable 
attorney’s fee, sell, transfer, and deliver the whole any part 
such security, additions thereto, substitutes therefor, without any 
further demand, advertisement notice either broker’s board 
publie private sale, the option the holder hereof, any time 
times thereafter, with the right the part such holders become 
the purchaser and absolute owner thereof free all trusts and claims. 
And further agreed that the securities hereby pledged, together 
with any that may pledged hereafter, shall applicable like 
manner secure the payment any past any future obligations 
the undersigned held the holders this obligation and such 
securities their hands shall stand one general continuing collateral 
security for the whole said obligations, that the deficiency any 
one shall made good from the collaterals the rest, hereby remain- 
ing responsible for any deficiency payment, and waiving any benefit, 
exemption, privilege under any law now hereafter force. 
[Signed] Gaunt, 
Fayetteville, Tenn. 


The defendant Gaunt, the maker, admits the execution said notes, 
but set the defense failure consideration and denied that the 
notes were negotiable. 

The causes were consolidated order the chancellor, and the 
hearing there was decree for complainants and against the maker, 
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Gaunt, said notes, the chancellor finding that said notes were trans- 
ferred complainants before maturity and that complainants were 
innocent holders thereof, and construing the notes negotiable in- 
struments. From this decree defendant Gaunt appealed this court 
and has assigned the action the chanceller for error. 

urged that the chancellor should have held that said notes were 
nonnegotiable, account the agreement contained them that, 
the event the maker should fail refuse deposit with the holder 
thereof such additional security the holder might from time time 
require, should the security pledged become unsatisfactory less 
valuable. and default thereof, said note should become due and 
payable. 

support this contention the Bank Russell, 124 Tenn. 
618, 139 734, Ann. Cas. 1913A, 203, White Hatcher, 135 Tenn. 
609, 188 61, and Holliday State Bank Hoffman, Kan. 71, 
116 239, 390, Ann. Cas. 1912D, are relied on. 

Bank Russell, supra, each the two notes contained the follow- 
ing 

secure the payment said amount, hereby authorize 
any attorney, any court record, appear for 
such court, term time vacation, any time hereafter, and confess 
judgment without process, favor the holder this note, for such 
amount may appear unpaid thereon, and consent im- 
mediate execution upon said judgment. 


This court, passing upon the negotiability the notes, said: 


order render any instrument negotiable under the law mer- 
chant and under the act, must payable determinable future 
time. That is, fixed determinable future time expressed therein 
certain happen, though the time happening uncertain. 

notes, while they purport due and payable fixed dates 
after the date execution, wit, June 15, 1910, and October 15, 1910, 
still, reason the warrant attorney given the holder confess 
judgment upon them and issue execution thereon, any time thereafter, 
are really due and payable from their execution. Collection and pay- 
ment the notes could have been enforced any other day 
after they were executed and delivered Dorsey, under their express 
terms. 

note upon which judgment can obtained, and execution im- 
mediately issued thereupon any time after its execution, not due 
fixed and determinable period all, unless treated due from 
and after delivery’’—citing number authorities. 


White Hatcher, supra, the several notes sued each contained 
the following provision: 


default payment any the said notes, the whole shall 
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was insisted that this provision rendered the notes non-negotiable 
the ground that the time payment thereof was uncertain. was 
held that this uncertainity did not depend the whim caprice 
the holder, the case Bank Russell. was further held that, 
under sub-section section the Negotiable Instruments Act 
(Law 1899, 94), note payable installments might contain pro- 
vision that upon default the payment any installment interest 
the whole might become due. 

will noted that the provisions the notes sued Bank 
Russell and White Hatcher, supra, are unlike the provisions the 
two notes sued the instant cause, and these cases are not con- 
trolling. 

Holliday State Bank Hoffman, supra, decided the Supreme 
Court Kansas, the note contained clause similar that the two 
notes here involved. The provision there was: 


the judgment the holder this note, said collateral de- 
preciates value, the undersigned agrees deliver when demanded 
additional security the satisfaction said holder; otherwise this 
note shall mature (Providing for the disposition 


The court, speaking through Mr. Justice Porter, held that this pro- 
vision rendered the note nonnegotiable because the provision rendered 
doubtful and uncertain the time which should become due; that, 
according the provision contained the note for the acceleration 
its maturity the failure the maker something addition 
the payment money, and both contingencies being made depend 
upon something over which the maker did not have absolute control, 
rendered the time payment uncertain and indefinite. 

contrary view was taken the court Finley Smith, 165 Ky. 
137, 182 381, 1915B, 472; Des Moines Savings Bank 
Arthur, 163 Iowa, 205, 143 556, Ann. Cas. 498; 
Nat. Bank Warner, 145 La. 1022, South. 228; Empire Nat. Bank 
High Grade Oil Refining Co., 260 Pa. 255, Atl. 602. 

Finley Smith, supra, the court said: 


citation further authority, are inclined adopt the 
view that the conditions relied destroying the negotiable character 
this note not accomplish that purpose. The essential things pointed 
out section the act are: (1) That the instrument must 
writing, signed the maker; (2) must contain unconditional promise 
pay sum certain money; and (3) must payable demand 
fixed future time; (4) must payable the order specified 
person bearer. And the independent promise this note pledging 
the holder upon demand put additional collateral did not substan- 
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tially affect any these requirements. The promise strengthen the 
collateral under penalty the note maturing once did not change 
the date its maturity any more than would the provision note 
payable installments that upon default the payment the 
ment the whole should become due. 

think the promise act addition the payment 
money that will render the note not negotiable must promise that 
conflicts with some one the essential characteristics negotiable 
note; or, applied the case hand, must promise 
something that would affect the unconditional promise contained the 
the instrument, the time fixed for its maturity. The Nego- 
iable Instrument Law, section permits note made payable 
installments, with provision that upon default the payment 
any installment the whole shall become due. Under this provision, 
any installment note payable installments fixed time not 
paid, this delinquency precipitates the maturity the note and thereby 
changes the time fixed for its maturity certainly does the stipula- 
tion that the value the collateral impaired, other collateral should 
supplied else the note will become due. 

quite usual pledge collateral security for the payment 
negotiable note, and not think that any narrow construction 
the law should adopted that would have the effect impairing 
the use this kind security that would deny the holder the 
right insist that the value the collateral deposit should become 
impaired, the maker must strengthen else precipitate the maturity 
the paper. This conditions the note merely supplementary 
the fixed and controlling promises and really nothing more than 
additional for the payment the instrument. not, strictly 
speaking, ‘an order promise act addition the payment 
money,’ but rather order promise act that will better 
secure the promise pay the money stipulated the time fixed 
the note. this condition promise would disturb the negotiability 
commercial paper, the effect would necessarily lessen the useful- 
ness collateral security, because holders paper would not 
disposed accept collateral, much which has fluctuating value, 
they were denied the right insist that its value should maintained 
amount sufficient serve the purpose for which was 


Kennedy Broderick, supra, the court ruled that condition 
note that ‘‘if, the judgment the holder this note, said 
depreciates value, the undersigned agrees deliver when 
demanded additional security the satisfaction said holder; other- 
wise this note shall mature once,’’ did not affect its negotiable quality. 

supra, the presents very clear analysis the Negotiable Instru- 
ments Act and comments the diverse conclusions reached the 
courts Kennedy Broderick, supra, and Holliday State Bank 
Hoffman, supra, and that the former these precedents preferred. 

Counsel for appellant undertake distinguish between the pro- 
visions the notes involved Kennedy Broderick and Finley 
Smith, supra, and that the notes under consideration, and therefore 


t 


THE BANKING LAW JOURNAL 669 


insist that those are not point; but, without discussing those 
cases more detail, are satisfied that there material distinction. 

Ernst Steckman, Pa. 13, Am. Rep. 542, note payable 
months after date’’ (or before, made out the sale 
Coffman’s Improved Broadeast Seeding Machine), was held nego- 
tiable. concluding the opinion the court there said: 


principal deduced from the authorities this: con- 
stitute negotiable promissory note, the time, the event, for its 
ultimate payment, must fixed and yet may made subject 
contingencies, upon the happening which, prior the time its 
absolute payment, shall become due. The contingency depends upon 
some act done omitted done the maker, upon the 
some event indicated the note; and not upon any act the payee 
holder, whereby the note may become due earlier 


The acceleration the date maturity the notes involved 
the instant cause did not depend wholly upon the whim caprice 
the holder, but depended upon omission failure the maker 
furnish additional when demanded. Therefore cannot held 
that the notes were nonnegotiable. think they are negotiable. 
think they are negotiable instruments under the better reasoned cases 
and according the best authority. 

There were other questions presented upon the appeal, but these 
questions have been disposed memorandum opinion (not for 
publication), and need not stated and discussed here. 


BANK ISSUING TREASURER’S CHECK WITH- 
OUT INSTRUCTIONS AND PAYING 
UNAUTHORIZED INDORSEMENT 
LIABLE PAYEE 


Sarafian Guaranty Trust New York Supreme Court, Appellate 
Division, 205 Supp. 490 


Pursuant the plaintiff’s request the National Bank Greece 
Smyrna forwarded $1,000 the Guaranty Trust Company, the 
defendant, with instructions place the plaintiff’s 
stead doing this the defendant, without any authorization, issued 
treasurer’s check drawn the order the plaintiff, and sent 
the office the partner. The latter received the check, 
indorsed the plaintiff’s name thereon, and deposited his 


NOTE—For similar decisions see Law Journal Digest (Third 
Edition. 1924) 451. 
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bank. The defendant subsequently paid the check. Thereafter, 
action brought recover the $1,000 from the defendant 
was held that the plaintiff was entitled 


Action Sarkis Sarafian against the Guaranty Trust Company. 
From determination the Appellate Term, affirming judgment 
the Municipal Court favor plaintiff, defendant appeals. Affirmed. 

Argued before CLARKE, J., and DOWLING, SMITH, 
and MARTIN, JJ. 


Bigham, Englar Jones, New York City (Arthur Clement, 
New York City, counsel), for appellant. 
Charles Kahn, New York City, for respondent. 


DOWLING, J.—This action was instituted the plaintiff against 
the Guaranty Trust Company recover for the conversion $1,000 
which plaintiff had deposit with the said bank about December 
1920. The said sum money had been sent, conformance with 
plaintiff’s instructions, the National Bank Greece Smyrna, 
deposited with the defendant bank plaintiff’s credit. December 
15, 1920, defendant (as claimed plaintiff, without any authorization) 
issued treasurer’s check, drawn the order ‘‘S. Sarafian,’’ the 
plaintiff, and sent messenger the Europe American Commercial 
Company, Broad street, New York, where was left with one 
George Zafirides, partner Zafarias Zafirides, doing business under 
that name. George Zafirides took the check and indorsed thereon the 
payee’s name, Sarafian,’’ and deposited the Battery Park Na- 
tional Bank the Zafirides Bros. Thereafter the check was 
presented for payment through the New York Clearing House and 
December 16, 1920, was paid the defendant. 

The question most vigorously contested upon the trial was the au- 
thority George Zafirides indorse the treasurer’s check question 
and deposit for the account his firm. That question was decided 
the learned trial justice adversely defendant. But, even had that 
question been settled favor defendant, upon the record now before 
us, not have succeeded this action, for there absolutely 
proof that was ever authorized warranted sending the treasurer’s 
question. 

Plaintiff testified that authorized the Banque Nationale Grece, 
Smyrna, send the $1,000 deposited his with defend- 
ant. not shown have ever authorized the drawing the 
treasurer’s check defendant. For the defendant, Zafarias Zafirides, 
one its witnesses, testified the general nature the business his 
firm with but knew nothing the transaction question 
was abroad the time. George Zafirides, who received and in- 
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dorsed the check, said defendant sent over voluntarily messenger. 
said brother, Casper Sarafian, asked defendant for the 
money but the latter’s authority transact any business for plaintiff 
was not shown, nor did defendant offer any proof that drew the 
check Casper Sarafian’s authority even his request. 

Ralph Rustin, clerk defendant’s employ, was called wit- 
ness for it. identified paper which copy had been sent with 
the treasurer’s check plaintiff, care Europe American Commercial 
Company, Broad street, testified George Zafirides. This was 
marked Exhibit and read follows: 


Receipt, Foreign Files 
from Guaranty Trust Company New York, 140 Broad- 
way, December 15th, 1920, accordance with instructions from Banque 
Nationale Grece, Smyrna, Asia Minor, 12/15, $1,000, one thousand 
dollars, per cable No. 377. Signed Sarafian, Europe Ameri- 
ean Commercial Co., Broad Street, 


The original the possession defendant bears the stamp and 
signature the face thereof: 


American Commercial Co., Zafirides, General Manager 
Europe 
for 


The witness was then asked: 


you this paper, which headed ‘Cable Received,’ dated 
December 10, 1920, and ask you that another paper that you 
found? <A. is. 

What that paper? 

Counsel: object that. 

Court: sustain the objection. 

Counsel: May have marked for 


The paper was marked ‘‘Defendant’s Exhibit for identification.’’ 
will noted that exception was taken the this 
paper. Evidently was not cable message, nor the cable message 
No. 377 referred the receipt. any event, are unable say 
that had any probative force, for though marked Exhibit for iden- 
not printed the case appeal. Apparently appel- 
lant’s counsel deems it. thus the failure 
object its upon the trial. 

thus have case presented where the defendant was instructed 
deposit the sum $1,000 plaintiff’s credit its institution. but 
instead thereof undertook, without any instructions do, draw 
treasurer’s check for the amount, and send same plaintiff 
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ina bank. The defendant subsequently paid the check. Thereafter, 
action brought recover the $1,000 from the defendant 
was held that the plaintiff was entitled recover. 


Action Sarkis Sarafian against the Guaranty Trust Company. 
From determination the Appellate Term, affirming judgment 
the Municipal Court favor plaintiff, defendant appeals. Affirmed. 

Argued before CLARKE, J., and DOWLING, SMITH, 
and MARTIN, JJ. 


Bigham, Englar Jones, New York City (Arthur Clement, 
New York City, for appellant. 
Charles Kahn, New York City, for respondent. 


DOWLING, J.—This action was instituted the plaintiff against 
the Guaranty Trust Company recover for the conversion $1,000 
which plaintiff had deposit with the said bank about December 
1920. The said sum money had been sent, conformance with 
instructions, the National Bank Greece Smyrna, 
deposited with the defendant bank plaintiff’s credit. December 
15, 1920, defendant (as claimed plaintiff, without any authorization) 
issued treasurer’s check, drawn the order ‘‘S. Sarafian,’’ the 
plaintiff, and sent messenger the Europe American Commercial 
Company, Broad street, New York, where was left with one 
George Zafirides, partner Zafarias Zafirides, doing business under 
that name. George Zafirides took the check and indorsed thereon the 
payee’s name, Sarafian,’’ and deposited the Battery Park Na- 
tional Bank the account Zafirides Bros. Thereafter the check was 
presented for payment through the New York Clearing House and 
December 16, 1920, was paid the defendant. 

The question most vigorously contested upon the trial was the au- 
thority George Zafirides indorse the treasurer’s check question 
and deposit for the account his firm. That question was decided 
the learned trial justice adversely defendant. But, even had that 
question been settled favor defendant, upon the record now before 
us, could not have succeeded this action, for there absolutely 
proof that was ever authorized warranted sending the treasurer’s 
check question. 

Plaintiff testified that authorized the Banque Nationale Grece, 
Smyrna, send the $1,000 deposited his credit with defend- 
ant. not shown have ever authorized the drawing the 
treasurer’s check defendant. For the defendant, Zafarias Zafirides, 
one its witnesses, testified the general nature the business his 
firm with plaintiff, but knew nothing the transaction question 
was abroad the time. George Zafirides, who received and in- 
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dorsed the check, said defendant sent over voluntarily messenger. 
said brother, Casper Sarafian, asked defendant for the 
money but the latter’s authority transact any business for plaintiff 
was not shown, nor did defendant offer any proof that drew the 
Casper Sarafian’s authority even his request. 

Ralph Rustin, clerk defendant’s employ, was called wit- 
ness for it. identified paper which copy had been sent with 
the treasurer’s check plaintiff, care Europe American Commercial 
Company, Broad street, testified George Zafirides. This was 
marked Exhibit and read follows: 


Receipt, Foreign Files 
from Guaranty Trust Company New York, 140 Broad- 
way, December 15th, 1920, accordance with instructions from Banque 
Nationale Grece, Smyrna, Asia Minor, 12/15, $1,000, one thousand 
dollars, per cable No. 377. Signed Sarafian, Europe Ameri- 


The original the possession defendant bears the stamp and 
signature the face thereof: 


American Commercial Co., Zafirides, General Manager 
for 


The witness was then asked: 


you this paper, which headed ‘Cable Received,’ dated 
December 10, 1920, and ask you that another paper that you 
found? <A. is. 

What that paper? 

Counsel: object that. 

Court: sustain the objection. 

Counsel: May have marked for 


The paper was marked Exhibit for identification.’’ 
will noted that exception was taken the exclusion this 
paper. Evidently was not cable message, nor the cable message 
No. 377 referred the receipt. any event, are unable say 
that had any probative force, for though marked for iden- 
not printed the case appeal. Apparently appel- 
lant’s counsel deems importanee, thus the failure 
object its exelusion upon the trial. 

thus have case presented where the defendant was instructed 
deposit the sum $1,000 plaintiff’s credit its but 
instead thereof undertook, without any instructions do, draw 
treasurer’s check for the amount, and send same plaintiff 
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address which never communicated them, result which 
was indorsed by, and deposited the account of, third party, and 
plaintiff was thus deprived the benefit his deposit, which had 
instructed defendant maintain for him. 

The determination appealed from should therefore affirmed, with 
costs respondent. 

Order filed. All coneur. 


AGREEMENT MAKE DEPOSIT FOREIGN 
COUNTRY 


Bloom Nutile Shapiro Co., Supreme Judicial Court Massachusetts, 


The plaintiff deposited with the defendant company $700 and 
the latter delivered receipt for that amount the plaintiff. The 
defendant also agreed deposit 5,000 rubles designated bank 
Russia and obtain bank book for the plaintiff. The deposit was 
never made, nor was bank book delivered the plaintiff. 

action the plaintiff recover the $700 the defendant 
contended that the nature the contract was such require the 
employment suitable agent transmit the funds and secure the 
bank book, and that the defendant was not responsible the plaintiff 
for the negligence misfeasance the agent employed. 

was held that while the rule Massachusetts that, where 
the nature the contract which bank engages necessitates for 
its execution the employment sub-agents, the assent the prin- 
cipal implied, the rule had application the since did 
not appear that the defendant made any attempt carry out the 
agreement. 


Action Harry Bloom against the Nutile Shapiro Company. The 
trial court found for plaintiff, and reported the case. The appellate 
division ordered that report dismissed, and defendant appeals. Order 
dismissing report affirmed. 

Lawrence and Donahue, both Boston, for appellant. 
Dearborn, Boston, for appellee. 


CROSBY, J.—This action, brought the municipal court the 
city Boston, for the recovery $700. The declaration two 
counts, the first upon special contract which alleged that the 
plaintiff deposited with the defendant that consideration thereof 
the defendant agreed deposit 5,000 rubles designated bank 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 416. 
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Russia and obtain for the plaintiff bank book, called; that the de- 
fendant delivered the plaintiff receipt for the deposit; that the de- 
fendant has refused deliver the plaintiff bank book, deposit 
the plaintiff’s 5,000 rubles, and has failed carry out the con- 
tract. The second count for money had and received the defendant 
the plaintiff’s use. 

The receipt, dated December 21, 1917, absolute form, and pro- 
vides for the transmission the funds, and that the bank book sent 
America. the receipt the following also appears, having been 
placed thereon means rubber stamp: 


money orders effected, refund will made rate 
exchange day 

the contention the plaintiff that the foregoing was placed 
upon the receipt about year after was issued him 
when the defendant’s office and demanded his money. 
the argument was admitted the defendant that the words stamped 
the receipt were not there when delivered. The trial judge found 
for the plaintiff and reported the case, and the appellate division ordered 
that the report dismissed. 

the contention the defendant that the nature the contract 
was such that was required employ suitable agent transmit the 
funds and secure the bank book, which did, and that not re- 
sponsible the plaintiff for the negligence misfeasance the agent 
employed. settled this Commonwealth that, where the nature 
the contract which bank engages necessitates for its the 
employment sub-agents, the assent the principal implied. 
Fabens Bank, Pick. 330, was said page 332 (34 
Am. Dee. 


note, has his residence another place, shall presumed have 
been intended and understood between the depositor for collection and 
the bank, that was transmitted the place the residence 
the promisor, and the same rule shall then apply, the face 
the note, was payable that place. are therefore 
opinion that the defendants had performed their duty, when they 
transmitted the note solvent bank good standing, and were not 
responsible for the misfeasance negligence that bank.’’ 


The principle enunciated has been affirmed subsequent de- 
cisions this court. Dorchester Milton Bank New England Bank, 
Cush. 177, 186; Warren Bank Suffolk Bank, Cush. 582; Lowell 
Wire Fence Co. Sargent, Allen, 189, 191; Murray Postal Tele- 
graph Cable Co., 210 Mass. 188, 194, 316, Ann. 1912C, 
1183. does not appear, however, that the rule stated the cases above 
referred applicable the case bar. 
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The report the trial judge states that ‘‘the material evidence 
the was substantially follows.’’ There then recital evi- 
dence offered the plaintiff and the defendant, but the only findings 
made the court are after such recitals, and are contained 
single paragraph follows: 


find that the plaintiff paid the defendant seven hundred dollars 
($700) and consideration thereof the defendant agreed procure 
Russian government bank book showing deposit five thousand 
rubles and deliver said book the plaintiff this country, 
and further find that the defendant has failed perform its 


The judge was not bound believe any testimony offered the de- 
fendant. Lindenbaum New York, New Haven Hartford Railroad, 
197 Mass. 314, 129. may have been satisfied that the de- 
fendant never the rubles from the State Bank, requested 
forward them Russia accordance with-the terms the receipt, 
and that the defendant retained possession the $700 and made 
attempt carry out its agreement. The mere recital the judge 
evidence submitted him falls far short finding that believed 
established the facts which was offered prove. The fair inference 
from his finding that did not believe that the contention the 
defendant had been sustained. -It follows that was not required 
make the rulings requested, and that the entry must be: 

Order dismissing report affirmed. 


ACTION AGAINST DRAWEE BANK PAYEE 
CHECK PAID FORGED INDORSEMENT 


First National Bank, New York Supreme Court, Appellate 
Division, 205 Supp. 492. 


The plaintiff brought action against the defendant bank 
recover the amount check payable her and another person, 
alleging that she was the owner the check question; that the 
defendant obtained possession the check without her authority 
that her indorsement was forged thereon; and that the defendant 
converted the check its own use. The defendant was the drawee 
bank. was held that the plaintiff was entitled bring the action, 
and that motion dismiss the complaint the ground that did 
not state facts sufficient constitute action should dis- 
missed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 446. 
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Action Lucile Spaulding against the First National Bank. 
From order denying its motion for order dismissing the complaint, 
defendant appeals. Order affirmed. 

Argued before HUBBS, J., and CLARK, DAVIS, SEARS, and 
CROUCH, JJ. 

White Case, New York City (James Adam Murphy, New 
York City, counsel), for appellant. 

Messer Stearns, Buffalo (G. Raynolds Stearns, Jr., Buffalo, 
counsel), for respondent. 


CROUCH, Motion dismiss complaint upon two grounds: 
First, that does not facts sufficient constitute cause 
and second, that there defect parties plaintiff. 

The complaint alleges that plaintiff was all times therein men- 
tioned, and still is, the owner of, and entitled possession certain 
check, made about February 23, 1923, wherein and whereby the 
Mutual Life Insurance Company New York required the defendant 
pay the order Russell Spaulding and Lucile Spaulding, the 
plaintiff herein, the sum $1,287.09; that the value thereof was that 
amount; that March 14, 1923, defendant wrongfully and without 
authority plaintiff obtained possession said check; that plaintiff’s 
indorsement thereon was forgery that defendant wrongfully disposed 
and converted said check and the proceeds thereof its own use, 
the damage plaintiff the sum $1,287.09, which was the value 
the check; that plaintiff has demanded from defendant payment the 
amount thereof, but that defendant has neglected and refused pay the 
same. 

seems that delivery check one two more payees will 
operate delivery all. Corpus Juris, 210. And the allegation 
that the note was imports delivery. First National Bank 
Stallo, 160 App. Div. 702, 703, 145 Supp. 747. think there 
enough the complaint the first instance show title plaintiff. 

That action conversion the true owner the check lies 
against collecting bank well settled. See cases cited Saloman 
State Bank, Mise. Rep. 324, page 325, Supp. 407. 
contended the defendant that the contrary true against the 
drawee bank. The authorities are conflict. See Harvard Law 
Review, 270. Graves American Exchange Bank, 205, 
against the drawee bank, where the name of*the payee had been forged. 
not find that this decision has been overruled questioned. See, 
also, Burstein People’s Trust Co., 143 App. Div. 165, 127 Supp. 
1092; Morse Banks and Banking (5th Ed.) 474; 566, 
89; Corpus Juris, 693. 

defect parties not ground for the dismissal complaint. 
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Rule 106, Rules Civil Practice. The motion for relief should under 
rule 102. 
Order affirmed, with $10 costs and disbursements. All coneur. 


PAID BANK 


Baily Paxton, Supreme Court Kansas, 223 Pac. Rep. 278 


Two mortgages real property were executed bank, which 
later sold them. Thereafter, payments the mortgages were make 
the bank checks drawn the owners the mortgaged land. 
The cashier the bank deposited the checks his own eredit, and 
drew checks against his account, with which paid the owners 
the mortgages the interest due them, but nothing the principal. 

Subsequently, the bank became insolvent and the owners the 
mortgages brought action against the receiver have their claims 
account the mortgage payments made the bank established 
preferential claims. The evidence showed that the cashier 
posited the money his own personal credit and not that the 
bank. The plaintiffs contended that used his bank 
but there was evidence support the contention. The 
bank’s record the was produced the trial, but only 
certain specific items it, referring the payments the mort- 
gages the checking out the interest thereon, were introduced 
evidence. 

was held that the evidence did not warrant finding that the 
assets the hands the receiver were increased the 
misappropriation the funds question. Therefore, judgment 
for the plaintiffs was reversed. 


Action Baily against Paxton, receiver the Farmers’ 
State Bank Spring Hill. From judgment for plaintiff, defendants 
appeal. Reversed, and new trial directed. 

Alpheus Lane, Paola, for appellants. 

Seott, Parker and Roberds, all Olathe. for 
appellee. 


MASON, J.—In 1917 Turner executed the Farmers’ State 
Bank Spring Hill two mortgages, for $3,500 and $1,000, respectively, 
covering the same land. Shortly thereafter the bank sold one these 
mortages Baily, and the other George Osborn, but neither 
case was assignment recorded. November 19, 1918, and February 
1919, payments $900 and $2,500 these mortgages were made 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 130. 
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the bank checks drawn the owners the mortgaged land upon 
their accounts the bank. The deposited these checks his 
own credit, and thereafter passed payments interest that account, 
and drew checks against it, with which paid the owners the mort- 
gages the interest due them, but nothing the principal. September, 
1921, receiver was appointed for the bank, which was insolvent. The 
owners the mortgages—whose interests are the same, and who will 
spoken the plaintiffs, although one was named defendant—ob- 
tained preferential judgments against the receiver account the 
mortgage payments made the bank. appeal taken only from the 
provision giving their claims preference over general creditors. 

The plaintiffs had the burden tracing the payments the mort- 
gages into the hands the is, showing that, because 
their money having been received and retained the cashier, the assets 
the hands the receiver were that much larger than they would 
otherwise have been. Investment Co. Bank, Kan. 412, 158 Pac. 68. 
They this, and assert that the burden was met. They showed 
that from April 1921, until August 24, 1921, inclusive, the bank’s cash 
and sight exchange was never lower than $7,963.02, and the date last 
named was $8,199.23. the statement did not extend back the time 
the mortgage payments were made, was force beyond showing 
the situation when the bank was closed. Where one déposits money be- 
longing others with his own, and checks against the general account, 
the balance remaining treated belonging the trust fund. Note, 
1916, But the prevailing rule, the fund once ex- 
hausted, later deposits are not subject the trust. Id. 87, 88. More- 
over, while the bank would doubtless liable for the wrong its officer. 
the evidence that the cashier deposited the fund his own personal 
and not that the bank. the plaintiffs’ brief said that 
this was used the cashier bank account, but find 
nothing that effect the evidence. the receiver’s abstract 
said: 

ledger account Irwin Williams with the 
Farmers’ State Bank Spring Hill, Kan., above referred to, shows 


that the amounts deposited therein had all been drawn out and the 
balanced before the bank 


this were shown the case, would fatal the plaintiffs’ 
claim preference, because would indicate that the cashier not only 
placed their money his personal credit, but afterwards drew out 
the bank, negativing its having increased the assets the hands the 
receiver. Although the bank’s record the account referred was 
produced the trial, only certain specific items it, referring the 
payments the mortgages and the checking out the plaintiffs the 
annual interest thereon, were introduced evidence. The plaintiffs 
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contend that this situation should presumed that the money was 
not drawn out, but remained deposit and reached the hands the 
receiver. Under the rule just stated, this would imply, not only that 
the time the bank was closed the account showed balance favor 
the cashier large the plaintiffs’ claim, but also that that condition 
had existed ever since the making the mortgage payments. 
not think either presumption can indulged, particularly when the 
truth the matter readily ascertainable from the records the bank, 
which were before the court the time the trial. 

The judgment reversed, and new trial directed, order that 
this evidence may considered and given effect. 

All the Justices 


HOLDER NOTE PROCURED FRAUD 
DENIED RECOVERY 


Savings Bank Kewanee, Schaal, Supreme Court Minnesota, 
195 Rep. 141 


action the Savings Bank Kewanee recover 
$6,000 note made the defendant payable Murray Bros. 
Ward Land Company, which note the bank claimed holder 
due course, the defendant sought evade liability the ground 
that the payee induced him drink drugged liquor which deprived 
him his reason such extent that signed the note and 
contract for the purchase farm without knowing what was 
doing. 

The note question, although given connection with the pur- 
chase the farm, was not intended payment part the 
purchase price but was intended liquidated damages case the 
defendant did not consummate the purchase the farm speci- 
fied time. 

appeared that the defendant was German farmer who could 
not read English. further appeared that the defendant had made 
only very casual examination the farm, the purchase price 
which was $67,000, and that had investigation land 
values the vicinity the condition the farm 
thereon. 

The jury found that the note had been obtained through fraud 
and returned verdict for the defendant, which was affirmed 
appeal. The court held that although the defendant’s story was in- 
some respects, nevertheless the facts were such sup- 
port the verdict. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition, 1924) 
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was also held that the plaintiff bank was not position 
claim holder due course since the evidence showed that 
credited the proceeds the note the payee’s account and did not 
show that the payee had drawn against the before the bank 
received notice the maker’s defense. 


the Savings Bank Kewanee, against John Schaal. 
for defendant, and from order denying new trial, plaintiff 
appeals. Affirmed. 

Paul Cooper, Fairmont, for appellant. 

Earth, for respondent. 


HOLT, J.—The appeal from order denying new trial, after 
verdict for defendant, action upon promissory note. 

faith, for value, and before maturity $6,000 promissory note pur- 
porting made defendant, dated October 1920, payable the 
order Murray Bros. Ward Land Company before March 
1921, indorsed and payment guaranteed the payee, who also waived 
notice dishonor and protest. The answer denied execution and de- 
livery, and averred that any instrument the form alleged had been 
obtained from defendant was obtained trickery and 
fraud payee, causing and inducing defendant partake 
intoxicating and drugged liquor, whereby was deprived 
his reason and will power that did not know that was signing 
promissory note. The note was also alleged without consideration. 

Earnestly and vigorously the contention made that the verdict 
not justified the evidence. From the manner which the issues were 
submitted must taken true that the jury found the note have 
been obtained from defendant trickery, fraud, and the imposition 
alleged the answer. appears that defendant came here from Ger- 
many when was years old; that has always been farmer; that 
speaks the English language with some difficulty, and cannot read 
all; and that had sold his farm Faribault county some time 
previous the fall 1920, and had taken back mortgage for $33,000 
and one for $12,000. Some real estate agents had thereafter sought 
interest him the purchase other farms the vicinity Fairmont, 
his then home, and had been taken around see several. October 
1920, one Dick Peters, agent for the Murray Bros. Ward Land 
Company, went with defendant and another agent look farm 
near the Twin Cities, but did not suit. Peters that trip took de- 
fendant the office the land company referred to, Minneapolis. 
was persuaded with Peters and Ed. Murray, one the com- 
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pany, Fargo, and look some farms the company owned was 


terested that locality. Defendant’s testimony substance that 
was not intending buy farms, but went along because did not 
«ost him anything; that the party drove out automobiles, atten- 
‘tion some farms, but spent part the time hunting; that they 
made brief stop one farm, but made particular examination 
the land that when they returned Fargo the even- 
was given drink, which made him sick and dizzy that had 
control over his mental that knew was asked sign 
some instrument relating land; that recalled signing his name, but 
was not condition refuse; that could not read, and that was 
not informed that any paper signed was promissory note, and did 
not suspect that had signed such instrument until copy con- 
tract fell out his pocket when the sleeper returning from Fargo 
that asked the porter, who picked the paper, read 
him, and that the recital therein was the first knew promis- 
sory note, that had agreed purchase farm; that once de- 
manded Peters, who was the sleeper, return the note; that 
arriving Minneapolis one the Murrays was the telephone 
and met Peters and defendant the company’s office, when defendant 
again demanded return the note and the cancellation the contract, 
which was refused that returned his home ill, where remained 
that condition for two three weeks; that thereupon and his 
wife went Minneapolis, and again demanded from the land company 
the return and cancellation the instruments had obtained from him. 
Peters denies defendant’s story fraud. Admits that defendant was 
furnished drink, but claims that asked for it, and that the others 
‘also drank from the same bottle without being affected. None the 
members officers the land company testified. some extent both 
defendant and Peters are corroborated particulars wherein they 
contradict each other, but not the main issue whether the drink 
furnished defendant made him practically non compos, which condi- 
tion the officer and the agent advantage obtaining the note and 
contract. must conceded that defendant’s story borders several 
respects the incredible. But the same time also difficult 
believe that farmer from Southern Minnesota, his first visit dis- 
tant, unknown should, upon most cursory examination, con- 
buy 480-acre farm for the price $67,000, for more than one- 
half which sum debt. The $33,000 mortgage owned 
was assigned part payment. There evidence that con- 
sulted any one Fargo near the farm the value lands there, 
even that made any particular investigation the condition 
the farm the buildings thereon. The ordinary German farmer not 
apt engage transaction this magnitude without first consulting 
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his wife and family. The jury had also the right consider whether 
one defendant’s lacking information values and 
without more investigation, would likely make transaction this 
nature his right senses. The deal was somewhat peculiar. The 
note suit was not intended evidencing payment part the 
purchase price the farm. was intended liquidated damages 
defendant did not, March 1921, consummate the purchase 
the farm assigning the $33,000 note and mortgage referred to, and 
executing note and mortgage $34,000 for the balance the pur- 
chase price. The contract also contains the provision that the neglect 
refusal defendant consummate the purchase shall entitle the seller 
specific performance, and the right enforce this $6,000 note 
liquidated damages. Hence, defendant did not complete the purchase 
agreed, might compelled complete the payment $73,- 
000, instead the agreed price $67,000. Taking the whole record 
are unable hold that the verdict, the effect that, the trickery and 
fraud the payee charged the answer, defendant signed the note not 
knowing promissory note, not without adequate support, 
approved, is, the learned trial court. 

The court’s instruction the issue consideration favor- 
able plaintiff could asked for. virtually eliminated that de- 
fense, unless trickery and fraud were proven, and charged that was 
taken good faith security for the performance the contract there 
was valid consideration. 

Plaintiff not position stress the claim being good-faith 
purchaser. Murray Bros. Ward Land Company, for years, had dis- 
counted promissory notes with plaintiff. respect this transaction 
plaintiff’s cashier testified that early November, 1920, this note with 
two others, $5,000 each, were mailed plaintiff Murray Bros. 
Ward Land Company, and the amount thereof was placed their credit, 
‘‘which amount they checked out due But nowhere does 
appear when was checked out. More than the amount 
the the payee may have remained plaintiff’s hands when 
received notice the defense the maker had. Bank Winsor, 101 Minn. 
470, 112 999, 118 Am. St. Rep. 641, Ann. Cas. 204; Bank 
Phillips Denfeld, 143 Minn. 281, 173 661. 

There perhaps was justification for bringing out that defendant 
had taken back the farm had sold Faribault county, because the 
purchaser was unable pay for it; but such incident frequent 
result land booms that common knowledge with jurors and the 
admission this irrelevant testimony, having bearing the issues 
tried, cannot deemed sufficient cause for new trial. 

The claim misconduct counsel without merit. The note with 
the guarantee the payee was evidence, was the testimony plain- 
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tiff that the note had been bought without inquiry the responsibility 
the maker, and that the guarantor was considered good, still this 
action was brought against the maker alone when the payee guarantor 
could also have been made party. The facts alluded justified com- 
ment. Plaintiff had had some prior litigations upon notes purchased 
this same land company which the makers had defended grounds 
similar those here set up. cashier, cross-examination, 
seemed have forgotten least one these actions, and defendant’s 
counsel was attempting jog his memory putting question which 
recited certain supposed facts connection with the suit. The objection 
was made that the question assumed facts not evidence. was ruled 
out, but suggestion was then made that the mere asking the ques- 
tion was misconduct counsel meriting even reprimand from the 
court. 

fail discover any error misconduct which would justify this 
court disturbing the verdict. 

Order affirmed. 


EFFECT NOTE ABSENCE REVENUE 
STAMPS 


Drew Duplex Petroleum Co., Supreme Court Oklahoma, 225 
Pac. Rep. 892. 


The fact that promissory note does not bear the required 
revenue stamps does not render invalid inadmissible evidence. 

this case the plaintiff was allowed affix and cancel the 
stamps. whereupon the court received the note evidence. 


Action the Duplex Petroleum Company, corporation, recover 
upon promissory note against Thomas Walker, Frank Drew, and 
Harris. Judgment for plaintiff, and two last-named defendants 
appeal. Affirmed. 

Matthews, Pauls Valley, for plaintiffs error. 

George Porter and Fuller, both for defendant 
error. 


DICKSON, The parties will referred this opinion 
plaintiff and defendants they were designated the trial court. 

the 23d day February, 1921, the plaintiff commenced action 
against Thomas Walker, Harris, and Frank Drew, defendants, 
upon promissory note for the sum $17,000, and dated September 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1254. 
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13, 1920, and due January 1921. appears that $5,000 was credited 
upon this note the 4th day November, 1920. copy the note 
was attached and made part the petition. The defendants 
filed separate answers, which were unverified general denials. 

the 24th day January, 1922, the case was tried the district 
court Garvin county. the trial the offered evidence 
the original note, and the defendants objected upon the grounds that 
said note bore revenue stamps. The plaintiff thereupon asked per- 
mission attach and cancel said stamps, which was allowed, and $3.40 
revenue stamps were attached the note and cancelled, and the 
court thereupon overruled the objection and admitted the note 
evidence, and the plaintiff rested its case. The defendants offered 
evidence, and judgment went for the plaintiff the sum $13,362.19 
and costs, including attorney fee $1,257.60 provided for 
said note. 

The defendants Frank Drew and Harris have perfected 
their appeal this court, and contend that the case should reversed 
upon the sole ground that the court erred permitting the note 
introduced evidence. clear from the Act October 22, 1914, 
chap. 331, 22, Schedule Stat, 762, that there was intention 
the part Congress make promissory notes other instru- 
ments that character inadmissible evidence reason not 
bearing the required revenue stamps. Cole Ralph, 252 
286, Sup Ct. 321, Ed. 567, the Supreme Court the United 
States passed upon the precise question raised this appeal adverse 
the defendants’ contention. that case the court says: 

the absence revenue stamps, true that the deed 
showing title some the plaintiffs—they were produced evidence 
the defendant’s objection—were without the stamps required 
the Act October 22, 1914, 331, 22, Schedule Stat. [at L.] 
762. But this neither invalidated the deeds nor made them inadmissible 
evidence. The relevant provisions that act, while otherwise follow- 
ing the language earlier acts, not contain the words those 
acts which made such instrument invalid and inadmissible evi- 
dence while not properly stamped. Those words were carefully omitted, 
will seen contrasting sections 11, and the Act 
1914 with sections 13, and the Act [June 13] 1898, 
448, Stat. [at L.] 454 [Comp. Stat. sections 6318i, 
From this and comparison the acts other particulars apparent 
that Congress the later act departed from its prior practice 
making such instruments invalid inadmissible evidence while 
remaining unstamped and elected rely upon other means 
this stamp provision, such the imposition money penalties, fines 
and imprisonment. The decisions upon which the defendant relies 
arose under the earlier acts, and were based upon the presence 
them what studiously was omitted from the later 


The only cited the defendants having any bearing the 
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question United States Masters (D. C.) 264 Fed. 250; but while 
that case would seem support the defendants’ contention far 
proceedings the federal courts are concerned, the conclusion 
reached directly opposite the doctrine laid down Cole Ralph, 
supra. conclude that the absence the revenue stamps required 
the act Congress October 22, 1914, never invalidated the note 
question nor rendered inadmissible evidence. follows that 
the judgment appealed from should affirmed. 

The plaintiff asks for judgment against the sureties upon the super- 
sedeas bond, and appearing from the record that November 13, 
1922, said defendants filed supersedeas bond the sum 
conditioned that the principals should pay the obligees the amount 
said judgment and costs the event the same should affirmed 
this court. 

therefore ordered that the judgment and the same given 
the sureties said bond, Allen, O’Keefe, and Griffin, 
sureties, the sum $13,362.19, with interest the rate per 
cent. per annum from the 24th day January, 1922, and costs including 
attorney fee $1,257.60 according the terms said judgment. 


BOND INDEMNIFYING AGAINST LOSS DE- 
POSIT COVERS DEPOSIT REPRESENTED 
CERTIFICATE DEPOSIT 


Southern Surety Co. Ruark, Supreme Court Oklahoma, 223 Pac. 
Rep. 622 


The defendant surety company executed surety bond indem- 
nifying the plaintiff against any losses might sustain deposit- 
ing money the Picher National Bank Picher, Okla. Subse- 
quently the bank failed, and the plaintiff sued the surety company 
recover the amount due him from the bank. 

The surety company contended that since the plaintiff held 
certificate deposit for the amount placed him the bank, 
the transaction between him and the bank was loan and not 
deposit, and that therefore the surety company was not liable. The 
company further contended that the plaintiff had any money 
deposit the bank, was deposited prior the execution the 
bond, and for that reason the defendant was not liable. 

was held that since every deposit sense loan the fact 
that certificate deposit loan does not necessarily deprive 
the nature deposit. was further held that the surety bond 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1221. 
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covered the certificate deposit, and that the defendant was liable 
for the amount thereof even though the deposit was made prior 
the execution the bond, for the reason that such bond usually 
covers deposits made before well after its execution. 


Suit James Ruark against the Southern Surety Company. From 
judgment for plaintiff, defendant appeals. Affirmed. 

Owen Davis, Joplin, Mo., for plaintiff error. 

Frank Nesbitt, Miami, for defendant error. 


JONES, This suit was instituted March 14, 1921, James 
Ruark, defendant error, against Southern Surety Company, plaintiff 
error, the district court Ottawa county, recover the sum 
$1,983.43, alleged due plaintiff, Ruark, from the Picher National 
Bank Picher, Okl., the time its failure, July 10, 1920. 

The suit based upon surety bond written defendant, Southern 
Surety Company, surety, for the Picher National Bank, principal, 
indemnify the plaintiff, Ruark, against any and all losses that 
might sustain reason depositing money said bank, 
failure default the payment deposit. The bond was given 
March 15, 1920, the material parts which are follows: 


above-named bank has been designated depository the 
funds belonging the obligee: 

therefore, the condition the above obligation such that 
the said principal shall during the term beginning 9:00 o’clock 
the 15th day March, 1920, and ending with the close banking 
hours the 15th day March, 1921, well and faithfully perform the 
trust reposed such designation, either legal order check 
draft the obligee, and shall well and truly indemnify the said 
obligee, from any and all losses which may suffer sustain during 
the period aforesaid such depository aforesaid, then this obligation 
ete. 


The defendant answered general denial, and further answering 
denies that plaintiff had the amount sued for deposit said bank 
the time its failure, and further states that prior the giving 
the bond sued plaintiff gave check said bank for $1,000, 
for which received certificate deposit, which follows: 


Certificate Deposit. Not subject check. The Picher National 
Bank, Picher, Okl. 127. 3/10/1920. James Ruark has deposited 
this bank $1,000.00, one thousand dollars, payable the order 
himself current funds the return this certificate properly in- 
dorsed months after date with interest per cent. per annum. 
Smith, Cashier. interest after months. Int. 13.33.’’ 


And avers that not liable for the amount invested certificate 
deposit, and further avers that the plaintiff had any sum money 


686 THE BANKING LAW JOURNAL 
deposit said bank, that same was deposited therein prior the time 
the execution said bond, and for that reason not liable. 

The cause was tried jury the district court October 20, 
1922, and request plaintiff the court directed the jury return 
the following verdict for the plaintiff: 


Oklahoma, County Ottawa. the District Court. 
James Ruark, Plaintiff, Southern Surety Company, Defendant, No. 
4635. We, the jury, impaneled and sworn the above-entitled cause, 
upon our oaths, under the advice the court, find for the plaintiff 
and fix the amount his recovery $1,168.42, with interest $1,000.00 
from March 10, 1920, until paid, and with interest 168.09 from July 
10, 1920, the rate per cent. per annum until paid. Kinney, 


which action the court the defendant duly excepted, and ap- 
peals. 

Numerous errors are assigned, but shall only consider such 
are urged plaintiff error its brief think they are decisive 
the issues raised the 

The evidence not clear just what amount money the plain- 
tiff had deposit the bank the time its failure, nor the 
exact facts upon which the court based its judgment, but evidently the 
$1,000, which was the bank certificate deposit, was included and 
was one the principal items constituting the sum for which the judg- 
ment was rendered, and the error most seriously complained 
plaintiff error. 

There substantial conflict the testimony the material 
facts governing the issues the case. Plaintiff error contends that 
the court committed error directing verdict for the plaintiff the 
sum $1,168.42, including the $1,000, certificate deposit the 
theory that money placed the bank deposit con- 
stitutes loan and not deposit, and cites many authorities which 
hold that certificate deposit the equivalent note and loan; 
but the authorities all agree that every deposit creates the relationship 
debtor and and sense loan. the fact that cer- 
tificate deposit loan does not necessarily deprive the nature 
and while the authorities are not clear the point 
whether not surety indemnity bond, such have deal 
with this ease, will cover certificate deposit, are inclined the 
view that does. 

the banks, both national and state, pay interest 
deposits. The rate paid deposits controlled national banks 
the Comptroller the Currency, and per cent. seems the 
maximum rate allowed paid, and the rate state banks governed 
order the state banking department, and per cent. the maxi- 
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mum rate, while the rate interest paid money borrowed con- 
trolled statutory enactments both state and national banks. 

The authority borrow money banks, both national and state, 
law lodged the board directors, while any officer em- 
ployee authorized receive deposits may issue certificates deposit. 
And where greater rate interest paid deposits than that pre- 
seribed the banking department, this has been held some courts 
make the transaction loan, rather than deposit, and our court 
has held such transaction void, and treated the same de- 
posit, and not loan. 

See Morrison State Bank Michael al., Okl. 257, 153 1114: 


contrary the policy this state, for the officers 
bank organized under the laws this state, pay, agree pay, 
per cent. per annum interest deposits said and because 
thereof, contract entered into the officers such bank pay such 
ments such rate 


And the body the opinion, the court said substance: 


question but what the officers the bank had the right 


and power enter into contract with plaintiff, wherein she agreed 
deposit her money their bank. The only question for consideration 
whether the president and cashier bank, organized under the laws 
this state, can, without the approval the board directors, agree 
posits the rate per cent. per annum.”’ 


Section 262, Rev. Laws Okl. 1910 Ann., follows: 


affairs and business any banking association organized under 
the laws this state shall managed controlled board 
tors not less than three nor more than thirteen number, who shall 
selected from the stockholders, such time and such manner 
may provided the by-laws the 


are not herein questioning the power the president and 
agree pay reasonable rate interest deposits, but are the 
opinion, and therefore hold, that would against policy for 
such officers agree pay the full legal rate interest deposits, 
even guarantee that rate for money left with any way. Sec- 
tion 259 the Banking Laws Oklahoma follows: 


banking corporation organized under the provisions this 
chapter shall permitted receive money deposit not exceed 
ten times the amount its paid-up capital and surplus, deposits 
other banks not included, and pay interest thereon not exceed the 


688 


THE BANKING LAW JOURNAL 


rate that may from time time fixed the bank commissioner, 
the maximum rate that may paid upon deposits banks this 


518, par. 147, discussing special and general deposits, 
lays down the rule that deposit for which interest-bearing certificate 
deposit issued general deposit. the case Williams 
Rogers, Ky. (14 Bush) 776, find this 


deposits are loans, and the relation debtor and creditor 
thereby established between the bank and the depositor the same, 


seems that all deposits are loans, but all loans are not deposits. 


money for which certificate deposit given bank 
is, legal effect, the nature loan, yet net loan the or- 
dinary sense the term, but real deposit, within those 
statutes which prohibit insolvent bank from receiving 

are liable for deposit covered the bond although the de- 
pository issues interest-bearing time certificate deposit therefor 
the officer making the deposit.’’ 816; St. Louis Sounty Amer. 
Co., Minn. 489, 113; St. Louis County Security 
Bank, 174, 815. 


The portion the opinion cited directly point, but examina- 
tion the case its entirety would not cite controlling au- 
thority this case; based different state facts. However, 
regard having some weight determining the issues involved 
the case bar. 


The law cited and some the decisions apply state banks, but 
the laws governing national banks are very similar their nature. 
Banks and Banking (3rd Ed.) vol. 58, 389, states the rule 


which governs national banks when borrowing money: 


what extent and for what purposes can bank borrow money 
Banks are not organized for the purpose borrowing money. 
their business loan and not borrow. The power conceded some 
the courts that they may borrow money for the purposes reloaning 
the same encouraging and sustaining principle directly violation 
practice and incidental power, used, one which should 
exercised with great discretion and care, and never without the ex- 
pressed authority the board directors. the authority the 
board directors obtained, there can question raised after- 
ward that the officers acted bad faith violation law.’’ 


And from examination bank records, both national and state, 
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find that banks never list deposits any character bills payable. 
Deposits kind are ever regarded, listed, indebtedness. 

The banking department the state administering the guaranty 
law has always regarded interest-bearing certificates deposit gen- 
eral deposits and paid same out the bank guaranty fund securing 
deposits. 

And this case think the certificate deposit for $1,000 should 
treated deposit and not loan and that the bond given covers, 
and should protect, same. 

other assignment error urged the effect that defendant 
not liable the bond, because the fact that the deposits were made 
prior the execution the bond. Cye. 815, lays down the rule that— 


depository bond usually covers deposits made before, well 
after, its 


Believing that the judgment substantially correct and that 
material error was committed, therefore recommend that same 
affirmed. 


BANK REQUIRED PROVE PAYMENT 


ACTION RECOVER DEPOSIT 


Goddard Citizens-First National Bank Independence, Supreme 
Court Kansas, 224 Pac. Rep. 


this action brought against the defendant bank recover the 
amount deposit the plaintiff claimed have therein, the plain- 
tiff alleged that had deposited $250 the bank and had there- 
after withdrawn only $25; that subsequently had drawn sight 
draft the bank for $225 which the defendant had refused pay. 
The bank admitted the receipt the deposit, but contended that the 
plaintiff had subsequently withdrawn the amount thereof. 

was held that the only issue was whether the defendant had 
paid the plaintiff, some one his order, the $225 con- 
troversy. the bank failed prove that had made such pay- 
ment judgment for the plaintiff was affirmed. 


Action Goddard against the Citizens-First National Bank 
Independence. From judgment for plaintiff defendant appeals. 
Affirmed. 

all Independence, for appellee. 

Piper and Hobbs, both Independence, for appellee. 


similar decisions see Banking Law Journal Digest 
Edition, 1924) 323-364. 
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HARVEY, J.—This action for the amount deposit plain- 
tiff claimed have the defendant bank, and for damages for refusing 
honor draft drawn thereon. was tried the court and jury, 
was rendered for plaintiff for the amount the deposit 
and defendant has appealed. 

Plaintiff’s petition alleged that October 13, 1920, deposited 
the defendant bank $100, and was given pass book furnished 
him the bank for that purpose, and October 25, 1920, deposited 
$150 for which was duly that thereafter withdrew from 
the bank $25 and more; that thereafter and August 31, 1922, 
drew sight draft through the First National Bank Thayer de- 
fendant for $225, which defendant refused pay. 

The answer admitted the receipt the deposits alleged plain- 
tiff, but averred that November 1921, the plaintiff withdrew from 
the bank $50; November $50; November $40; November 
$10; November $35; November 10, $5; November 11, $10; 
and November 23, $50, making total $250, and ‘‘that said God- 
dard has withdrawn from said bank all the money which deposited 
The reply denied the new matter the answer. 

Under the pleadings thus framed the only issue tried was 
whether the defendant had paid plaintiff, some one his order, 
the $225 controversy. 667; Kleopfer Bank, Kan. 775, 
880. Fee Bank, Utah 28, 106 517, was said: 


the complaint alleged that defendant bank received de- 
posit, April 16, 1908, the sum $1,077.62, which agreed repay 
demand, but refused so, and the answer alleged that defendant 
received the date alleged the complaint the sum $2,227.62, and 
paid plaintiff his check date thereafter the sum $1,150, and 
subsequent date paid him his check the sum $1,075, leaving 
$2.62, the only issue was whether defendant had paid 
plaintiff his order the sum 


Upon this issue the burden was upon the defendant. ad- 
mitted the receipt plaintiff’s money, the bank could not relieved 
liability without showing that paid the money plaintiff some 
one else his order, response valid order competent 
deposit shown conceded, the burden proving the payment 
the bank.’’ First Nat. Bank Ketchum, 104, 172 81, 
1918F, 958; Gonder Farmers’ Nat. Bank, 259 Pa. 197, 102 Atl. 
510; Kuenster and another Woodhouse and another, 101 Wis. 216, 
165; Wiggins Stevens, App. Div. 83, Supp. 90; 
Patterson First Nat. Bank Humboldt, Neb. 384, 102 765. 

this the defendant assumed that burden. had checks 
vouchers plaintiff which had been drawn upon charged against 


THE BANKING LAW JOURNAL 691 


his account and record that any such documents had ever been re- 
turned him. The ledger account was the name Goddard, 
though the pass book issued plaintiff, the identification card signed 
him, and the deposit slip made out the receiving teller, gave plain- 
tiff’s name Goddard correctly. The ledger account was received 
evidence and showed credits claimed plaintiff and admitted 
defendant and showed charges against corresponding withdrawals 
claimed defendant. Defendant then the deputy assessor who 
took plaintiff’s statement personal property 1921, and offered 
show that plaintiff did not return any cash hand the bank for 
taxation. The court sustained objection this offer proof, and the 
appellant complains that ruling. was not under the 
issue. Where the financial condition resident the state material 
considered, exemplification the tax record the county the 
party’s residence has been held admissible (22 175; Clark 
Empire Lumber Co., Ga. 742, 826), his personal property 
tax statement made him the assessor, not showing property claimed 
him and required law listed (22 305; Pfeifer Bas- 
gall, 112 Kan. 269, 211 134), though the statements are not 
necessarily controlling (112 Kan. page 274, 211 Pae. 136). But here 
the financial condition the plaintiff was not the issue before the court. 
The defendant admitted that plaintiff’s financial condition was such 
enable him deposit $250 with it, admitting the receipt such 
deposit, and pleaded payment defense the action. the only 
issue was, Had the defendant paid plaintiff the money admitted re- 
from him? This offer proof did not affirm deny this ques- 
tion. Kerr Co. Smith, Kan. 438; National Bank Quinton, 
Kan. 750, 20. What plaintiff said the assessor about having 
money not having money subject taxation had such little, any, 
bearing upon whether defendant had paid plaintiff, claimed, that 
its exclusion was consequence, least when offered defendant 
chief. This evidence was proper the cross-examination plaintiff 
for the purpose affecting his and was used. Hence the 
ruling the court refusing its admission chief could not any 
event form the basis for reversal. 

the time made the deposits question and for several months 
thereafter the plaintiff lived Elk City and was running barber shop 
building owned Mr. Quigg. Defendant produced Mr. Quigg 
witness its case chief, and offered prove that between October, 
1920, and May, 1921, plaintiff was indebted Quigg for rent, and when 
asked for plaintiff stated that was hard and had money. 
The court sustained objection this offer. The court also sustained 
objections defendant’s offer show that plaintiff owed grocery 
bill and meat bill Elk City which delayed paying declined 


7 
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pay upon the excuse that was hard and had money. Ap- 
pellant complains these rulings. Wigmore Evidence, under 
the topic Prospectant Evidence Human Act, and the sub-topic 
(section 89) Possession Lack Money affecting the Probability 
Loan Payment the Like, says: 


man destitute property credit cannot lend large sum 
money his lack the capacity make such loan some probative 
value show that did not make it. Such lack money other 
resources therefore relevant show the improbability the making 
such loan payment.’’ 


And section 224 was said: 


show his pecuniary condition this capacity, his conduct 
borrowing not paying thus becomes relevant. Nevertheless, line 
drawn for the mere failure (for example) pay specific debt 
may open many other explanations than total lack the means 
that would have appreciable probative value. There room for 
much variety such evidence, and the discretion the 
trial court should 


But the issue this case was not the ability the plaintiff make 
this deposit. The bank admitted had made the deposit. Neither was 


the plaintiff’s pecuniary condition the issue before the court. The 
clean-cut issue was, Had the defendant paid the plaintiff’s 
pecuniary condition had any bearing all upon the question whether 
not defendant had paid plaintiff was exceedingly remote that 
the court was justified holding immaterial. The trouble with ad- 
mitting such evidence well stated Woods Gummert, Pa. 136, 
where the court said: 


the defendant show that the plaintiff owes debts 
which does not pay, the plaintiff may rebut the evidence 
showing that has good defense them. Thus, innumerable col- 
lateral issues might introduced.’’ 


the defense the case the plaintiff took the witness stand and 
upon cross-examination defendant interrogated plaintiff his in- 
debtedness his landlord and his grocer and butcher Elk City. 
each instance the plaintiff gave some explanation indicating there was 
controversy over the matter, some reason for delayed payment, but 
denied that had said any these parties that had money. 
rebuttal defendant called these same witnesses and offered prove 
their version controversy between them and plaintiff, and specifi- 
impeach plaintiff the question whether not had said 
them that had money. The court sustained objection this 
rebuttal evidence, and appellant complains that ruling. Each pre- 
sented separate controversy between the plaintiff the one hand and 


THE BANKING LAW JOURNAL 693 


the respective parties the other, which the court naturally could not 
try out this They were collateral the issue trial, and, 
the defendant desired bring them out upon the cross-examination 
the plaintiff bound his answer. was not proper subject for 
impeachment, for the rule well established that witness cannot 
impeached upon matters purely collateral the issue, where they are 
brought out the cross-examination the party the action who 
seeks impeach him. 


was laid down general rule that witness, even though 
party the action, the defendant criminal prosecution, 
contradicted for the purpose impeachment collateral, 
irrelevant, immaterial matters; and accordingly universally held 
that, where party brings out such matters his 
adversary’s witness, cannot contradict the witness’ answers, what 
amounts practically the same thing, that not permissible 
examine witness collateral, irrelevant, immaterial matters, 
merely order discredit him contradicting his 


See cases there cited, also State Sexton, Kan. 171, 136 901; 
State Hays, 113 Kan. 588, 215 Pac. 1109. 

Appellant complains the instructions the court, and particu- 
larly that they are not full and complete they should be. have 
examined the instructions and think they cover the matter issue. 
request was made for additional instructions; hence there 
merit this complaint. 

Complaint made misconduct the court. Perhaps courts, 
well counsel, should refrain from indulging excessive jocularity 
the presence the jury, but are unable see how possible 
for the matter complained have affected the verdict. therefore 
forms basis for reversal. Bowers Mildren, 107 Kan. 584, 592, 
193 Pae. 318. 

Upon the motion for new trial affidavits were submitted from Mr. 
Quigg and others, giving their side their controversy with the plain- 
tiff the rent and the meat and grocery bills Elk City. 
There nothing these affidavits justify the court granting new 
trial. 

There was some evidence tending show some confusion plain- 
tiff’s the bank, not only its having been incorrectly entered 
the books Goddard, but possibility that might have been 
confused with William Isabel Goddard account. From the whole 
record cannot said that the evidence was insufficient support the 
verdict. Indeed, that not contended. 

Finding error the record, the judgment the court below 
affirmed. 
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CERTIFICATE DEPOSIT BEARING INTER- 
EST UNTIL MATURITY ONLY 


Farmers’ Savings Bank Doherty, Springfield, Mo., Court Appeals, 
257 Rep. 183 


The holder certificate deposit payable months after 
date ‘‘with interest until maturity only’’ not entitled interest 
after maturity. 


Action the Farmers’ Savings Bank against Doherty and 
others. From judgment for defendant Pharr, for less than the 
amount prayed his counter claim, appeals. Affirmed. 

Poplar Bluff, for appellant. 


BRADLEY, J.—Plaintiff, the state finance commissioner, sued 
defendants note for $500, dated October 22, 1922, and due 
days. Defendant Pharr the only defendant who answered. 
Doherty, John Doherty and Pharr signed the note accommodate 
Doherty. Pharr filed counter claim, based upon time certificate 
deposit which had been assigned him. This certificate follows: 


Deposit, Not Subject Check. 
Savings Bank. No. 60. 
Bluff, Mo., August 1910. 
has deposited this bank ($100.00) one hundred 
dollars, payable the order himself current funds months after 
date, the return this certificate properly indorsed, with interest 
until maturity only, per cent. per annum. 


stipulated that the only question involved whether defendant 
Pharr was entitled interest from the date the certificate until paid, 
until maturity only. the facts stipulated the trial court found 
that Pharr was entitled interest until maturity only, and found for 
defendant Pharr the sum $104. From the judgment the counter- 
claim, defendant Pharr appealed. 

Payne Clark, Mo. 259, the court had before the question 
what amount interest should recovered time certificate 
deposit. The certificate was follows: 


No. 60. 
Louis, Mo., 26th Feb’y, 1851. 
Payne has deposited this office one thousand four 
and fourteen dollars (in funds below), payable the order him- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 197. 
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self, return this certificate, sixty days after date, with interest 

the rate six per cent. per annum. 

Currency 404.00: 


The defendant Payne Clark contended that plaintiff could not 
recover interest after maturity. The court held that this certificate bore 
interest after maturity well before. the question the 
court siad: 


bankers wish obtain the advantage sought this case, there 
hardship requiring them express their contracts such terms 
will not mislead.’’ 


seems that the certificate here question plain and un- 
equivocal. not think any plainer language that the plaintiff 
bank could have used indicating that did not intend bound 
pay interest after maturity than was used. The parties had the right 
contract they desired. 

The judgment should affirmed; and ordered. 


OVERPAYMENT CHECK THROUGH 
TELLER’S MISTAKE 


Horen Chatham Phenix National Bank the City New York, 
New York Supreme Court, 205 Supp. 415 


this brought recover the sum $246.25 check 
drawn the defendant bank, appeared that the plaintiff pre- 
sented the check the bank with the request that cashed, and 
took the money given him the teller without counting 
Thereafter was informed that the teller had given him 
instead $246.25. According the plaintiff’s testimony then 
counted the money and found that the amount was $2,060.25. 
returned that amount the bank and was accused withholding 
$400. was not repaid the $246.25. The defendant’s teller testi- 
fied that had given the plaintiff the sum $2,460.25. The de- 
fendant counterclaimed for the difference between the amount 
the check and the sum which the defendant claimed the plaintiff 
failed return the bank, and recovered judgment for that amount. 
The judgment was reversed appeal the ground that the evi- 
dence was insufficient sustain the counterclaim, and the plaintiff 
was awarded judgment for the amount the check. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1009. 
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Action Frank Horen against the Chatham Phenix National 
Bank the City New York. From judgment dismissing the com- 
plaint, and awarding judgment favor defendant his counter- 
claim, the sum $171.47, plaintiff appeals. Reversed, and judgment 
awarded plaintiff for $246.25, with interest, and counterclaim dismissed 
the merits. 

Argued June term, 1924, before BIJUR, MULLEN and LEVY, JJ. 

Seinfeld Leiman, New York City (Jacob Leiman, New York 
City, counsel), for appellant. 

Kaye, Scholer, New York City (Harold.L. Fierman, 
New York City, counsel), for respondent. 


LEVY, J.—This somewhat unusual case. The facts are fol- 
lows: 

Plaintiff received check the sum $246.25 from one Grolle, 
drawn him the Chatham Phenix National Bank. Thereupon 
the plaintiff presented the check said bank and requested that 
Upon the paying teller’s inquiry, ‘‘How you want have 
it?’’ plaintiff replied, ‘‘$100 Plaintiff was under the impression 
that the teller had counted 100, 200, then 20, and another 20, and then 
put the money into his pocket without counting it. When arrived 
home, gave this money his wife, who also did not count it. That 
afternoon Mr. Grolle, the maker the check, telephoned plaintiff in- 
quire had cashed the check, and the amount had received, in- 
forming the latter that the teller the bank had telephoned him (Grolle) 
that had given the plaintiff $2,460.25 instead $246.25. Plaintiff 
immediately requested the money from his wife, and upon counting 
discovered that there were two $1,000, two $20, and $10 bills. 
promptly took the money the bank, where returned the same; 
the amount being $2,060.25. Plaintiff was then accused 
ing $400. was detained considerable time, and told return 
the next day, which did. was not repaid his $246.25, and in- 
stituted this action recover that sum upon the check thus given him 
Grolle. its answer, the bank set counterclaim, and recovered 
judgment thereon for the difference between the amount the check 
and the sum which defendant claimed plaintiff failed return the 
bank, the sum approximately $175. 

the trial, defendant’s paying teller testified that had given the 
plaintiff the sum $2,460.25. This, course, plaintiff denied vigor- 
ously, urging that all had received was $2,060.25. stands reason 
that one who could have blundered gravely, the first instance, 
this paying teller, might well error this. its judgment, 
the trial court practically wrote this plaintiff down unconscionable. 
Indeed, seems that far more reliable and convincing proof than 
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that elicited was necessary support this rather severe finding. More- 
over, the very fact that the plaintiff without hesitancy brought back 
the bank something over $2,000 raises even greater doubt the 
wisdom the judgment. were the imposter the decision would 
seem make him, certainly would not have been content with but 
$400, which $246.25 his, when have illicitly re- 
tained more than $2,000. More than mere property involved this 
litigation. The character this plaintiff assailed and besmirched, and 
believe without provocation. The evidence is, matter law, 
insufficient sustain the counterclaim, which, therefore, should 
dismissed, and, the plaintiff’s claim admitted, the judgment should 
reversed. 

Judgment reversed, with $30 costs, and judgment awarded the plain- 
tiff for $246.25, with interest and costs, and dismissing the 
the merits. All 


COLLECTING BANK LIABLE HOLDER 
DRAFT FOR PROCEEDS ATTACHED 
ITS HANDS 


Farmers’ Merchants’ Deposit Co. Boulevard Bank Trust Co., 
Supreme Court North Carolina, 122 Rep. 392 


The plaintiff deposit company was the owner draft with 
bill lading attached. The bill lading was for shipment 
wheat. The wheat was delivered the consignee, and the draft was 
the defendant bank. Subsequently the consignee dis- 
covered shortage the wheat, and brought action against the 
consignor recover therefor. the same time the consignee at- 
tached the proceeds the draft which were the hands the de- 
fendant. The latter deducted from the proceeds the amount the 
consignee’s claim and remitted the balance the plaintiff. There 


was evidence tending show that the plaintiff was holder 


course the draft and bill lading, and that the plaintiff was 
given notice the attachment. was held that under these 
the plaintiff was entitled recover from the defend- 
ant the balance the proceeds the draft, since the consignee had 
right retain against holder due course the draft, any 
part the price the wheat account debt due the consignee 
the consignor. 


Action the Farmers’ Merchants’ Deposit Company against the 
Boulevard Bank Trust Company. Judgment for defendant, and 
appeals. New trial granted. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 91. 
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The Reed Grain Milling Company, Charlestown, Va., shipped 
March 13, 1921, drew sight draft the purchasers favor the 
plaintiff for $1,587.67, with bill lading attached. The wheat was 
delivered the purchaser, and the draft was collected the defendant. 
Moore Sons found shortage the wheat, and instituted action 
against the Reed Grain Milling Company recover therefor the 
sum $179.26, and attached the proceeds the draft, which were 
the hands the defendant. The plaintiff had notice the action. 
The defendant collected the draft $1,587.67, and remitted the 
plaintiff $1,408.41. The plaintiff brought suit recover $179.26 the 
balance due. 

There was evidence tending show that the plaintiff was the owner 
and holder the draft due course, without notice the shortage 
any other defect the shipment, and that the defendant was notified 
the fact. There was evidence for the defendant tending show that 
did not know that the plaintiff had purchased the draft had any 
interest it. 

The verdict was follows: 

defendant indebted the plaintiff? Answer: No. 

what amount? Answer: Nothing. 

Judgment for the defendant, from the plaintiff appealed, 
assigning error. 

Gwyn, Reidsville, for appellant. 
Dunn, Leaksville, for appellee. 


ADAMS, J.—His honor instructed the jury substance follows: 
after this money had been received the defendant part 
($179.26) was seized under attachment and taken process law 
from the defendant’s custody the defendant would not liable the 
plaintiff, and that event the first issue should answered the 
negative. this instruction the plaintiff excepted. 

679, that, when purchaser goods has accepted and paid draft 
drawn himself the consignor for the purchase price holder 
due course, the consignee purchaser may recover damages the 
holder for the consignor’s breach warranty; but this principle was 
afterwards disapproved, the court holding, the contrary, that, where 
bank becomes holder due course draft drawn the con- 
signor the consignee for the purchase price, with bill lading at- 
tached, the consignee takes the goods subject the rights the holder 
the bill lading the amount the draft, and cannot retain 
against the holder the price the goods account debt due him 
the consignor. Mason Cotton Co., 148 492, 625, 
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(N. 1221, 128 Am. St. Rep. 635. See, also, Bank Hatcher, 
151 359, 308, 134 Am. St. Rep. 989; Latham Spragins, 
162 404, 282; Lumber Co. Childerhose, 167 34, 83. 
(N. S.) 644, note; Means Bank, 146 620, Sup. Ct. 186, 
Ed. 1107. 

There evidence tending show that the plaintiff holder 
due course the draft and the bill lading, and evidence that the 
defendant gave the plaintiff any notice whatever the attachment 
the pending suit until some time after the defendant had obtained 
judgment justice’s court. Under these circumstances his honor 
misinstructed the jury, and for this error the plaintiff entitled 
new trial. 
New trial. 


CITY’S CHECK INSOLVENT BANK NOT PAY- 
MENT CITY WARRANTS 


City Sulphur Farmers’ National Bank Oklahoma City, Supreme 
Court Oklahoma, 224 Pac. Rep. 518 


The plaintiff bank, the owner warrants the City Sulphur, 
sent them bank that city for collection and remittance. The 
Sulphurebank delivered the warrants the city and accepted the 
check for the amount thereof. The check was drawn upon 
and payable the Sulphur bank. When the check was given the 
city had deposit the bank amount excess the amount 
the check, but the bank did not have hand sufficient funds 
pay the check. few days later the bank suspended business. 

The plaintiff bank brought this action recover from the city the 
amount the warrants. The defense was that the indebtedness had 
been paid and the warrants had been was held that 
the plaintiff was entitled recover the full amount sued for, and 
that the defendant was not entitled deduction equal the 
cash the Sulphur bank the time the check was de- 


Action the Farmers’ National Bank Oklahoma City against 
the City Sulphur. From judgment for plaintiff, defendant ap- 
peals. Reversed and remanded with directions. 

Broadbent Ferris, Sulphur, for plaintiff error. 

Keaton, Wells Johnston, Oklahoma City, and Young, Haste 
Powell, Sulphur, for defendant error. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1027. 
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MASON, J.—This action was commenced the defendant error, 
Farmers’ National Bank Oklahoma City, against the plaintiff error 
defendant, recover upon certain warrants the defendant city 
amounting with interest thereon $6,175.07. 

The city Sulphur filed its answer, which alleged that the en- 
tire indebtedness, with interest, had been duly paid, and that the war- 
rants had been surrendered the city Sulphur and duly 
it. 

The agreed facts and testimony show that the plaintiff, the owner 
said warrants, sent them the Bank Commerce Sulphur for 
lection and remittance; that the Bank Commerce presented them 
the financial secretary the defendant city who gave check for the 
amount due, drawn upon and payable said Bank Commerce, and 
the warrants were delivered the Bank Commerce the city; that 
the time the check was given the city had deposit said bank 
amount largely excess the amount the check, but the total cash, 
which the bank had hand with which pay any checks presented, 
was only $2,141.45. also appears that the bank also had what are 
termed ‘‘cash items’’ amounting $3,607.32, which consisted, part 
items the Bank Commerce itself and, part, items other 
banks Sulphur, but that none said items’’ represented any- 
thing that the bank was position pay out. time after re- 
ceiving the check from the city was the Bank Commerce position 
pay the same. The check was delivered the city Mr. White, 
the Bank Commerce, the morning February 20, 1922. 
The bank remained open for business during the remainder that day 
and throughout the following day, but did not open for business 
February 22, 1922, that being Washington’s birthday and holiday. 
the following morning, February 23, 1922, the bank suspended busi- 
ness, and did not open and was taken over the bank commissioner. 

The trial court held that the warrants had not been paid and that 
the plaintiff was entitled recover thereon, but also held that the de- 
fendant was entitled deduction $2,141.45, being the amount 
the bank the time the check was delivered. Both the plaintiff 
and the defendant filed motions for new trial, each which was over- 
ruled, and the defendant has perfected its appeal and the plaintiff its 
this court. 

The plaintiff error, city Sulphur, makes contention here that 
said check the Bank Commerce constituted payment, but 
contends that the trial court properly allowed the city deduction equal 
the the bank had deposit the time the check was de- 
livered but the city complains that the trial court erred not allowing 
the city additional discount equal the amount so-called 
items’’ had hand said time. 
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The defendant error, its cross-appeal, claims should have had 
judgment for the full amount the warrants, and that the trial court 
erred deducting the sum $2,141.45 therefrom. 

examination the record discloses that this theory the 
that the defendant was entitled deduction any amount—was not 
presented during the trial the cause, but was first raised the 
court rendering judgment. also appears that the trial court based 
such judgment its finding that the Bank for the pur- 
pose collecting said warrants, was the agent the plaintiff bank, 
and such agent might have secured check from the city for the 
amount cash which had hand, wit, $2,141.45, and used all 
the same payment thereof, and secured another check for the balance 
due said warrants. The court then held that the principal liable 
subjected any loss sustained reason the negligence and failure 
its agent do. 

support this theory, plaintiff error cite Bank 
Ingram, Okl. 46, 124 Pae. 64, which holds follows: 


the payee check drawn bank the same 
another bank for collection, which bank gives him therefor 
his passbook, the relation principal and agent arises, and the 
duty the agent exercise reasonable care and diligence make the 


collection and its failure renders liable for any loss its prin- 
cipal may suffer 


obvious, however, that this case not applicable the instant 
case, inasmuch the plaintiff principal not attempting recover 
from the agent herein. other authorities are cited plaintiff 
error, nor are able find any that support its such 
contention were true, each the many persons who may have had war- 
rants, notes other items said bank for would estopped 
from recovering thereon amount equal the funds 
the bank had hand that time; that is, although said amount could 
not recovered any them, virtue such estoppel, would 
the means satisfying many claims for that amount that extent. 

know rule law which will permit debtor claim pay 
ment reason the failure the collect. must 
therefore, that the trial court erred deducting said amount 
from the amount the plaintiff was entitled recover. Neither was the 
defendant entitled deduction for amount equal items.’’ 

Therefore the judgment the trial court reversed far the 
defendant given credit for amount equal the cash hand the 
time the city delivered its check, and the same remanded, with 
tions grant new trial and proceed the views herein 
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COMPLETION TRADE ACCEPTANCE SUBSE- 
QUENT SIGNATURE ACCEPTOR 


State Bank Kansas City Harford, Supreme Court Kansas, 226 
Pac. Rep. 750 


The plaintiff bank brought this action trade acceptance. 
appeared that the defendants’ acceptance was written the instru- 
ment when certain blanks therein were unfilled. Subsequently the 
blanks were filled and the instrument was transferred the 
plaintiff for value before became due. 

The defense was that the acceptance was procured fraud, that 
the instrument had been materially altered, and that the plaintiff 
was not holder due course. was held that the filling the 
blanks was rather than alteration the instrument, 
and that, since the paper was complete form when transferred 
the plaintiff, and since the evidence was such indicate that the 
plaintiff was holder due course, who acquired the instrument 
before maturity for value and without any knowledge that the 
ceptance was procured through fraud, the plaintiff was entitled 
recover. Accordingly judgment for the defendants was reversed. 


Action the State Bank Kansas City against Harford and 
another, doing business under the firm name Harford Bros. From 
judgment for defendants, plaintiff appeals. Reversed and remanded, 
with direction. 

{Omar Robinson, Kansas City, Mo., counsel), for appellant. 

Anderson and Perry, both Beloit, for appellees. 


JOHNSTON, C.J. This was action the State Bank Kansas 
City against the firm Harford Bros. what called trade accept- 
ance. Verdict and judgment were favor the defendants, and plain- 
tiff appeals. 

The following copy the obligation upon which the action was 
brought 


Mch. 24, 1921. 
days from date hereof, pay the order the Producers’ 

Consolidated Oil Company two hundred fifty and 100 dollars 

($250.00), the office Union Nat. Bank, Beloit, Kan., for petroleum 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 515. 
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products sold drawee, with interest hereon the rate per cent. 
from date. 
Producers’ Consolidated Oil Company, 
(Canceled Stamps 6c.) 
Indorsed back: ‘‘The Producers’ Consolidated Oil Co., 
Sibley, 


The acceptance was written across the face the instrument red 
ink, follows: 


Mch. 24, 1921. This obligation arises out the actual 
purchase goods from the drawer. 


appears that the Producers’ Consolidated Oil Company contem- 
plated the building oil filling station, called the defendants 
and number others the vicinity Beloit, who were users 
petroleum products, and proposed sell them limited quantities oil 
and gasoline one-half the market price. number them, 
among whom were the defendants, signed agreements the form 
purchase orders. one these the defendants agreed purchase $500 
worth petroleum products through the proposed filling station for 
$250, which stated that what was designated merchandise order 
receipt would issued, and was agreed that, the station should 
not built, the money would returned the purchaser. con- 
tained stipulation that the purchase order and the merchandise order 
receipt constituted the entire agreement with the defendants, and was 
not binding until officer the company. Later Tennant, 
the agent the oil company, presented the writing which the action 
was brought, with the blanks the written instrument unfilled, and 
procured the defendants sign the acceptance written across the face 
the instrument. There was testimony that the agent the oil com- 
pany represented that money was paid until certain coupon 
books were delivered them, which were used keeping record 
the petroleum products sold and delivered them from time time. 
Testimony was given the effect that, when the acceptance was pre- 
sented, defendants were told the agent that was receipt, promise 
take the oil when was furnished them. The defendants alleged 
that the agent represented that the paper which the acceptance was 
written was not negotiable, and would not delivered the oil 
pany until the station was completed and the oil products delivered 
the purchaser. They testified that they relied these statements, and 
also the representation alleged have been made that the company 
had $14,000 deposited the bank pay for filling station, which 
would completed within six months. 
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appears that the defendants had contracted with the oil company 
construct the filling station, but before was completed the oil 
company became insolvent, and its assets were subsequently sold 
another company proceeding. further appears that 
the trade acceptance was transferred the oil company the plaintiff 
March 25, 1921, the day after was executed, and the trial court 
instructed the jury that under the undisputed evidence the plaintiff 
became the holder the instrument before was overdue, and that 
had paid value for it. 

The jury found answer questions that the trade 
question was obtained false and fraudulent that 
was represented that the oil company had deposit $14,000 
Beloit bank and equip filling station, that would com- 
pleted six weeks, and that the instrument signed was not note 
trade acceptance, and that the blanks would not filled; that 
was only serve receipt from the defendants the agents that 
they would accept petroleum products when the filling station was 
ready for operation; that the instrument was changed filling 
blanks without defendants’ consent, and that the plaintiff, whom 
the trade acceptance was transferred, had actual knowledge the 
changes made the time acquired the paper; that such actual 


knowledge was obtained from the instrument itself—that is, difference 
handwriting, difference color ink, and irregular way filling 
blanks. the question whether the was acquired 
bad faith, was stated that the bank did not it, but that 
had been placed there for collateral collection, and further that 
value for the trade acceptance was paid, but was deposited advance 


Defendants defended the grounds that there was failure con- 
sideration, that the acceptance was procured fraud, that the instru- 
ment had been materially altered, and that plaintiff was not holder 
due course. the form was presented the plaintiff, the instru- 
ment was negotiable and imported consideration. There little room 
for contention consideration, there was express and uncon- 
ditional promise pay for goods purchased, and, the 
was otherwise valid; there was sufficient consideration support it, 
and especially should deemed adequate consideration when 
reached the hands bona fide holder. The principal attack the 
paper that was procured fraud. This contended was 
established showing that the agent the oil company represented 
that the company had $14,000 the bank available erect the filling 
station. There was lack testimony that such representation was 
made the defendants, but evidence was introduced that such state- 
ments had been made other parties, who gave like acceptances. Such 
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evidence can hardly regarded proof misrepresentation the 


defendants the transaction with them; but, even were treated 
competent evidence, would not defeat recovery the instrument 
was the plaintiff good faith and was holder due 
The dishonesty fraud the agent the oil company 
procuring the instrument not defence innocent holder, 
who acquired before maturity for value. Bank Fowler, 113 Kan. 
440, 215 290. course, the paper was transferred plaintiff 
bad faith, different rule would apply; but, the court advised 
the jury, the bad faith that would constitute defense was that the 
transferee, and that the good bad faith the transferor was im- 
material. already shown, the jury found that the plaintiff had 
actual knowledge the false representations made the agent 
the oil company procuring the acceptance, but there was basis 
the evidence for such finding. reply the question how 
such knowledge was obtained the plaintiff, the answer the jury 
was: 


the instrument itself, difference handwriting, difference 
color inks, and irregular way filling blanks.’’ 


This answer also covered question, previously asked, 
the actual knowledge plaintiff that the blanks the mstrument 
had been filled without defendants’ consent, and obviously applied 
particularly the matter alteration. The instrument itself im- 
ported nothing approaching notice fraudulent representations made 
the oil company procuring its execution the defendants. 
regard the so-called alteration the instrument, appears have 
been instance completion, instead alteration. may 
assumed that the blanks were unfilled when the acceptance was signed 
defendants, but was the form commercial paper, potential 
negotiable instrument, and under the statute carried with prima facie 
authority the drawers complete filling the blanks therein. 
The Negotiable Instruments Law provides: 


the instrument wanting any material particular, the 
person possession thereof has prima facie authority complete 
filling the blanks therein; and signature blank paper de- 
livered the person making the signature order that the paper 
may converted into negotiable instrument operates prima 
facie authority fill such for any amount. order, however, 
that any such instrument, when completed, may enforced against 
any person who became party thereto prior its completion, must 
filled strictly accordance with the authority given and within 
reasonable time. But any such instrument, after completion, 
negotiated holder due valid and effectual for all 


it 
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purposes his hands, and may enforce had been filled 
strictly with the authority given and within reason- 


The distinction between the alteration and completion instru- 
ment pointed out Bank Wangerin, Kan. 423, Pac. 330, 
717, where was said substance that where negotiable 
instrument delivered payee, complete all its parts, the 
maker not liable thereon innocent holder after the same shall 
have been fraudulently altered, express larger amount than 
was written the time its execution; but where the paper 
incomplete form, having blanks which palpably invite addition 
change, the maker will held have empowered the payee fill 
such blanks his agent, and when the instrument changed found 
the hands innocent holder, should enforced against the 
maker. The paper was transferred plaintiff with blanks filled and 
complete form, and discover nothing the evidence arouse 
suspicion that the plaintiff had any knowledge that the blanks had 
been filled, even after the was executed. answer 
question, ‘‘Did the plaintiff, the time acquired the instrument 
question, have actual knowledge that blanks had been filled without 
defendants’ consent?’’ The answer was, ‘‘Don’t know.’’ This answer 
amounts finding that the plaintiff did not have such knowledge, 
rather that the evidence failed show that had such knowledge. 
Morrow al. Com’rs Saline County, Kan. 484-504; Hinze 
City Iola, Kan. 779, 142 Pac. 947, Ann Cas. 1916B, 281. 

So, while the jury say that knowledge was obtained the hand- 
writing, color ink, and irregular way filling blanks, they 
found that the evidence failed show that plaintiff had knowledge 
that the blanks were filled contended. Nor did the evidence tend 
prove anything exceptional the form the instrument the ink 
with which the blanks were filled. When defendants signed the instru- 
ment which had the attributes negotiability, which were obvious 
blanks filled order make complete, they gave implied 
authority fill the blanks, and bona fide holder without notice 
entitled recover the completed instrument, although the one filling 
the blanks exceeded his authority doing so. The controlling prin- 
ciple is, any one suffer loss through the abuse confidence, 
should the drawers, who negligently permitted the instrument 
put into circulation, rather than holder innocent the wrong, who 
acquired before maturity for value. Joseph National Bank, 
Kan. 256; 730. 

The claim bad faith the part the plaintiff was not found 
the jury. the question, ‘‘Did the plaintiff acquire the trade accept- 
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ance bad faith?’’ the jury answered, ‘‘Did not acquire; was placed 
bank for collateral The answer was not responsive 
the question, and manifestly the jury were unwilling unable 
find evidence uphold the charge bad faith, and suggested 
another theory, that plaintiff had not the instrument. The 
finding was made without evidence, and against the instruction the 
court that under the undisputed evidence the plaintiff acquired the 
instrument before maturity and for value. 

Our that the evidence entirely failed establish 
defense any ground that would relieve the defendants from liability. 
the instrument, and the motion made plaintiff the close 
the testimony for the direction verdict its favor should have 
been sustained. 

The judgment will reversed, and the cause remanded, with the 
direction enter judgment favor the plaintiff. 

All the Justices concurring. 


NOTICE DISHONOR INSTALLMENT 
NOTE CONTAINING ACCELERATION 
CLAUSE 


Chamberlain Cobb, Supreme Court Washington, 225 Pac. Rep. 414 


The holder installment note providing that upon default 
payment the holder may his option declare the whole sum 
both principal and interest immediately due and collectable, 
may upon default payment one installment waive the right 
accelerate the maturity the note, and upon subsequent default ex- 
ercise the acceleration option. The failure the holder give 
notice non-payment when the first default made releases the in- 
that installment only, and the holder may upon giving 
notice the subsequent default hold the indorsers for the whole 
amount the note less the amount the first defaulted installment. 


Action Charles Chamberlain against Cobb and others. 
Judgment for defendants, and plaintiff appeals. Reversed, with instruc- 
tions. 

Girand, Spokane, for appellant. 


TOLMAN, J.—By this action appellant plaintiff sought re- 
from respondent Elizabeth Bauer indorser upon promissory 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 653, 839-846. 
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note. From judgment denying the relief sought the plaintiff has 
appealed. 
The note the following form: 


**1000.00. Spokane, Wash., August 11, 1921. 

per month and int. after date, without grace, promise 
pay the order Elizabeth Bauer one thousand dollars gold coin 
the United States America, the present standard value, with in- 
terest thereon, like gold coin, the rate per cent. per annum 
from date until paid, for value received. Interest paid monthly and 
not paid, the whole sum both principal and interest become 
immediately due and collectable, the option the holder this note. 
And ease suit action instituted collect this note, any portion 
thereof, promise and agree pay addition the costs and dis- 
bursements provided statute reasonable dollars like gold coin for 
attorney’s fees said suit action. 

$10.00 per mo. and int. 

——. 


bears the indorsement Elizabeth Bauer and 
and the evidence shows that was appellant for value 
time when installment was overdue. The monthly installments $10 
and interest are indorsed paid the back the note, for each month 
beginning with September, 1921, and ending with June 11, 1922. The 
evidence shows that the July, 1922, installment was not paid, and the 
proof that the note was presented for payment the maker’s place 
business August 11, 1922, and, payment not then being made, was 
protested for non-payment, and proper notice such non-payment was 
mailed Mrs. Bauer her then place residence the same city, 
that day. Appellant seems assume that the question the 
giving notice dishonor August 11, 1922, the respondent has not 
favored with brief any nature. 

have little doubt from the evidence that, the dishonor 
August had been the first dishonor the note, the notice given 
respondent would sufficient hold her; but appears that 
there another and more serious question the case. According 
the terms the note installment $10 and interest became due 
July 11, 1922, which was not paid. the holder the note desired 
hold the indorser that installment, was his duty under Rem. 
Comp. Stat. 3493, deposit notice the indorsers the mail 
time reach them the usual course the day succeeding the dis- 
honor the living the same city. May waive default 
the July payment, refuse exercise his option declare the whole 
amount then due, and upon subsequent dishonor August 11, exercise 
the option given him the note, declare the whole remaining sum 
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then due, and hold the indorser demanding such payment, and giving 
due notice non-compliance with the demand 

There nothing the evidence show that the holder the note 
any time exercised his option accelerate maturity until did 
demanding payment the whole amount evidenced the note 
August 11; consequently must assume that the note, except 
the July installment, was not due until that date; that was therefore 
presented the day became due, and, the demand for payment then 
being refused, notice mailed that day the indorsers was compliance 
with the statute. 

said: 


rate equally applicable bill note payable install- 
ments, and notice must given the non-payment each installment. 
omission, however, give due notice one installment will not 
discharge the drawer the indorser from liability for other install- 


This text supported Fitchburg Mut. Ins. Co. Davis, 121 
Mass. 121, and our search has revealed nothing the way authority 
for contrary holding. Treating the question non-payment 
the installment interest and the right declare the whole debt due 


the absence express provision note does not become overdue 
merely because the payment the interest default; but instru- 
frequently provide that the interest not paid when due, the 
payee owner may declare the whole debt due. option contained 
note, that the holder thereof may treat the note due immediately 
upon default the payment installment interest when due, 
must exercised within reasonable time. The commencement 
action the instrument sufficient exercise the holder’s option 
declare due for the nonpayment interest. There appears 
decided conflict authority whether note expressly providing 
that any delinquency the payment any interest shall cause the 
whole note immediately become due and becomes due 
case such delinquency absolutely merely the option the 
holder. However that may be, the holder note who has exercised 
his option considering the whole amount due for nonpayment 
interest may subsequently waive this right.’’ 


see good reason why upon failure pay installment 
principal the holder should not good position, and since here 
the acceleration maturity expressly made optional with the holder, 
would seem that not obliged exercise option upon the first 
default, but may temporarily waive the right and await the event the 
next maturing installment. course doing, and the failure 


if 

te 
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give notice the indorsers, they are discharged the overdue in- 

stallment, but them the remainder the note stands though 

that installment had been paid when due, and default had been made. 

While the authorities which have been able find the limited 

time our disposal are exceedingly meager, yet think there 

sufficient justify the holding that appellant was entitled judgment 

against Mrs. Bauer for the whole amount due the note August 11, 

1922, after the exercise the holder’s option declare the whole 

sum due, less the amount the July installment, which she was 

released the failure give notice dishonor. The protest and notice 
thereof were sufficient under the statute. 

The judgment reversed with instructions enter judgment 

favor the appellant and against Elizabeth Bauer accordance with 

the views herein expressed. 


ASSIGNEE BEARER NOTE EXECUTED 
SUNDAY AND ANTEDATED ENTITLED 
RECOVER THEREON 


Hare Chase, Inc. Englander, Supreme Court New Jersey, 125 
Atl. Rep. 313 


note payable bearer was given the defendant part 
payment automobile purchased under sale agree- 
ment. The agreement and the note were later assigned for value 
the plaintiff corporation. The latter had knowledge any defects 
the note. 

The defense action the note was that was executed 
Sunday and dated back, and that since was assigned instead 
being indorsed delivered the plaintiff, was subject that 
defense any other defense the maker might have had against the 
original holder. was held that the method which the note was 
transferred did not make the defense available against the plaintiff, 
and that the latter was entitled recover. 


Action Hare Chase, Inc., against Simon Englander. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Argued May term, 1924, before TRENCHARD, MINTURN and 
LLOYD, JJ. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1215. 
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Simon Englander, Newark, for appellant. 
Haines Chanalis, Newark, for respondent. 


LLOYD, J.—This appeal from the Second District Court 
Essex county. The suit was installment note dated October 13, 
1923, for $1,754, payable installments $148.17 the 13th each 
month. The first installment was paid; the second and third 

installments aggregating $292.34 were unpaid, and for that amount with 
interest this action was entered the court below and judgment ren- 
dered thereon for the plaintiff. 

The case was tried without jury. The making the note was not 
dispute, nor was there any question raised its being just 
obligation. The sole defense was that was executed Sunday and 
dated back, and that, being assigned instead indorsed delivered 
the plaintiff, was subject any defense the maker might have against 
the person whom was given. From the proofs the case ap- 
peared beyond question that the plaintiff, corporation, was bona fide 
holder for value without notice any defects. Thus holding, was 
not affected the fact that the note was made Sunday (Clark 
Barthold, Law, 255, Atl. 699), unless the method transfer 
had such effect. The note was drawn bearer and was delivered 
the defendant the Ohio Motors Company part payment 


automobile which was purchased conditional sale agreement. This 
agreement and the note were assigned the motors company the 
plaintiff. The claim made the defendant was the court below, and 


this that because the note was assigned from the Ohio Motors 
Company the assignment destroyed the negotiable character the 
transfer from that company the plaintiff, and this was the sole ground 
upon which the defendant’s right the collection the installments 
due was resisted. That the note question was negotiable instrument 
fully established the law. 141. 

The defendant still possession the automobile. Without 
commenting the morality transaction which seeks retain the 
fruits Sunday bargain while repudiating the obligation incurred 
thereby, think sufficient say that not agree that the method 
transfer this case any wise impaired the status the plaintiff 
bona fide holder due course. Being drawn bearer, the note 
might have been passed mere delivery, usual where: 
personal liability endorsement avoided; but not the only 
way which negotiable paper may transferred. think may 
well assignment. Either method mere conduit whereby the 
note itself transferred its ownership from one holder another, 
and immaterial what form that transfer may be. Our Negotiable 


itt 
WW 
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Instruments Act 1902 Comp. St. 1910, 3738) par. 30, declares 
that— 


instrument negotiated when transferred from one person 
another such manner constitute the transferee the holder 


While decision this state the precise point appears have 
been rendered, the question was passed upon the Davis 
Florey, Ala. App. 264, South. 413, and decided adversely the 
defendant’s 

Whether dating the note secular day did not constitute rep- 
resentation the maker subsequent holder without notice which 
would estop him from asserting that the transaction was really Sunday 
not necessary decide. our view the law the 
plaintiff was bona fide holder due course and such freed from 
the defense illegality. Upon this ground the court below was right 
its determination, and the judgment will affirmed. 


4 


Questions Based Banking Decisions Published 


the August Issue This Magazine 


The questions given below are based the decisions and 
articles published the August issue The Banking Law 
Journal. After each question given the page the August 
issue where the answer the question may found. 


Promissory Notes 
Can the payee negotiable promissory note holder 
due course? (See August issue, page 570, for answer.) 


note payable ‘‘without offset’’ negotiable? (See August 
issue, page 603, for answer.) 


note contains waiver the makers their rights all 
exemptions allowed them law. the note negotiable? (See August 
issue, page 603, for answer.) 


note payable the order ‘‘myself’’ indorsed the 
maker. Does the indorsement alter the maker’s liability from that 
maker that indorser? (See August issue, page 567, for answer.) 


The payee note unpaid maturity fails serve notice 
dishonor upon accommodation indorser. the latter discharged 
the failure give him notice? (See August issue, page 597, for answer.) 


bank purchases note from the payee good faith for value 
before maturity and without knowledge any defense the note. The 
note was obtained from the maker fraud. Can the bank enforce the 
note against the maker? (See August issue, page 607, for answer.) 


note for $3,500 contains provision giving any justice the 
peace ‘‘jurisdiction herein the extent three hundred Such 
justice the peace ordinarily has jurisdiction controversies in- 
volving not more than $100. this provision affect the negotiability 
the note? (See August issue, page 603, for answer.) 


Prior the maturity note payable bank, the maker pays 
the note and then brings action recover from the bank interest 
paid advance the note. the absence written agreement 
refund interest paid provision the note that may 
paid ‘‘on certain date, can the bank compelled make 
the refund? (See August issue, page 583, for answer.) 


The defense action note payable bank that the 
note was given for stock motor company which value and 
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which the maker was induced purchase misrepresentations the 
company’s output and assets made the cashier the bank. appears 
that the cashier merely told the maker that had investigated the 
proposition and thought was all right.’’ the defense good? (See 
August issue, page 591, for answer.) 


10. loan and investment company, which the owner and payee 
certain promissory notes, bearing interest until maturity, transfers 
them bank discount equivalent interest rate per cent. 
per annum, with guaranty payment. The highest legal rate in- 
terest the state where the transfer made per cent. The defense 
action the notes usury. the company liable the guar- 
(See August issue, page 599, for answer.) 


11. bank holds some past due notes signed corporation. The 
corporation signs new note which indorsed five its directors, 
and which the bank discounts. The old notes are paid out the pro- 
ceeds and the balance sent the corporation. This done with the 
the secretary and treasurer the company and the transac- 
tion entered its books. The directors’ defense action the 
note that they indorsed the note procure funds for the corporation 
and not pay past due notes. Are the directors liable? (See August 
issue, page 620, for answer.) 


Deposits 


12. The bank commissioner issues depositor insolvent 
bank certificate evidencing his right interest, dividends and participa- 
tion the depositors’ guaranty fund. Thereafter the depositor sues 
the officers the bank their statutory liability for deposits received 
after they had knowledge the bank’s insolvency. Does this action 
preclude the depositor from payment dividend subse- 
quently declared? (See August issue, page 624, for answer.) 


13. Nebraska, county treasurer law permitted deposit 
state bank public funds not exceeding per cent. the paid 
capital stock the bank. county treasurer deposits state bank 
publie funds excess that amount. the depositors’ guaranty 
fund liable for the (See August issue, page 566, for answer.) 


14. bank voluntarily sets aside certain bonds security for 
depositor’s This done without the depositor’s knowledge. 
Subsequently the bonds are restored the general assets the bank. 
Upon the the bank the depositor entitled treated 
preferred creditor the ground that the setting aside the bonds 
security for the depositor’s account created either pledge, trust, 
equitable lien favor the depositor? (See August issue, page 
630, for answer.) 
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15. person rents safe deposit box from bank and receives two 
keys the box. One these she leaves with the cashier. takes 
certain bonds from the box, sells them and deposits the proceeds the 


credit the bank Pittsburgh bank. The transaction not 


the books the former bank. This bank subsequently fails. all 
times, the amount its deposit the Pittsburgh bank greater than 
the proceeds the sale the bonds. the owner the box 
recover the full amount realized from the sale the bonds, must 
she share pro rata with the general creditors the insolvent bank? 
(See August issue, page 588, for answer.) 


16. customer leaves with bank for safe keeping certain War 
Savings Stamps, with the understanding that they shall kept 
fire-proof and burglar-proof safe. receipt issued the bank provides 
that the bank will not responsible should burglars blow open the safe 
and steal the bonds. The stamps are placed vault which fire- 
proof but not burglar-proof. The vault broken into burglars and 
the stamps are stolen. burglar-proof steel safe inside the vault not 
broken into. the bank liable for the value the stamps? (See 
August issue, page 557, for answer.) 


corporation instructs its agent deposit its account 
certain bank all checks payable the corporation which are received 
him. authorizes the agent draw checks against the account, and 
gives the bank notice such instructions and authority. The bank per- 
mits the agent cash checks payable the company and deposit such 
checks the his individual account. this way, the agent 
appropriates his own use large sum money belonging the com- 
pany. the bank liable the corporation for the loss resulting from 
the bank’s disregard the corporation’s instructions? (See August 
issue, page 575, for answer.) 


Miscellaneous 
18. deposit payable ‘‘current funds’’ negoti- 
able? (See August issue, page 610, for answer.) 


19. Under the laws Texas, can married woman held either 
surety for joint maker with her husband? (See August 
issue, page 601, for 

20. bank pays excessive taxes under protest. Thereafter, 
waits unreasonable length time before taking steps recover the 
amount overpaid. the bank entitled recover? (See August issue, 
page 614, for answer.) 

21. purchasing Liberty Bonds through bank directs 
the bank send the bonds registered mail. The bank sends the 
bonds registered mail, but addresses the envelope the wrong town. 
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While the bonds are the post office that town they are stolen 
burglars. the bank liable for the value the bonds? (See August 
issue, page 582, for answer.) 


22. trust company operating under the laws Massachusetts 
named executor will. The trust company subsequently becomes 
national bank and petitions for letters testamentary. the bank en- 
titled act executor the estate? (See August issue, page 559, for 


23. person gives bank chattel mortgage crop growing 
wheat. Thereafter, sells some the wheat grain company. The 
bank then brings action against the grain company enforce the 
mortgage. There evidence tending show that the bank authorized 
the mortgagor sell the wheat and deliver the proceeds it. the 
bank entitled judgment? (See August issue, page 622, for answer.) 

24. bank forwards certain checks direct the drawee 
bank. The latter, whose custom upon receiving checks from the 
bank remit currency draft, return the checks 
properly protested, sends its draft payment the checks question, 
but upon presentment, payment the draft refused because the 
failure the drawer thereof. the collecting bank entitled collect 
the full amount the draft from the receiver the insolvent bank? 
(See August issue, page 562, for answer.) 


25. Under letter credit issued pursuant agreement with 
customer bank honor draft against the shipment Alicante 
Bouchez grapes’’ from California against ‘‘invoice and negotiable rail- 
road bill lading.’’ The bill lading from California shows merely 
shipment ‘‘grapes,’’ but invoice drawn New York after the ar- 
rival the grapes describes them Bouchez grapes.’’ The 
notifies the bank not pay the draft, but does neverthe- 
less. The customer then sues the bank for breach the contract evi- 
the letter credit. the customer entitled recover? 
(See August issue, page 586, for answer.) 


26. bank Sipe Springs, Tex., directs Fort Worth bank 
wire bank Kansas City, Mo., $15,000 placed the 
bank Desdemona, Tex. The Fort Worth bank prepares telegram 
addressed the Kansas City bank directing that the deposit made, 
but this telegram never received the Kansas City bank. Thereafter, 
the Fort Worth bank, upon learning that the telegram has not been 
acted upon, charges back the Kansas City bank the sum $15,000, 
applies part that sum indebtedness the Desdemona bank, 
which has become insolvent, and delivers the balance the receiver 
the latter bank. the Fort Worth bank liable the Sipe Springs bank 
for the August issue, page 571, for answer.) 


YONRESS TRUST COMPANY 


NEW HOME THE YONKERS TRUST COMPANY 


new home the Yonkers Trust Company Yonkers, 

Y., built the shape monumental Roman arch. 
designing this bank dignity and utility have been combined 
most successfully. feature the building the lighting 
system which floods the main banking room with natural light 
all hours the day. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 
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THE MIDLAND NATIONAL BANK, 
LONDON, ENG., the August issue 
its “Monthly Review,” under the title “The 
Dear Money Controversy,” writes, part, 
follows: 

“Despite many the 
political and economic world, the contro- 
versy which has proceeded for some time 
past the advisability speedy re- 
turn the gold standard continues ex- 
ercise the minds business men and econo- 
mists throughout the country. Inasmuch 
the supporters policy forced and 
rapid progress towards restoration 
the gold standard appear suffer under 
misapprehensions regarding the be- 
liefs and theories their opponents, 
may well dispose some the 
more prominent these misunderstandings. 

“The real issue remains what has al- 
ways been, namely difference views 
the wisdom raising money rates 
effort enforce rapid return parity 
with the dollar. The objections this pro- 
posal are twofold. First, that dear money 
necessarily bad when trade below its 
normal level activity, for whatever pur- 
pose the higher rates are imposed; and 
secondly, that would probably prove im- 
possible return the gold 
standard depressing prices, owing the 
fact that the process would result 
unbalanced budget which would translate 
itself into monetary inflation. Thus the 
progress made would shortly nullified 

“There has recently been injected into 
the discussion good deal irrelevant 
matter relating the imperfections in- 
dex numbers. may admitted once 
that index number which mankind 
has the moment any knowledge ap- 
proaches within close proximity 
tion. probable that there never will 
perfect index number which can 
used measure price movements. 
index number for example can con- 
structed deal adequately with the diffi- 
eulty wholly abnormal market fluctua- 
tions the price particular com- 
modity. has remembered however 
that rise the price one commodity 
purchasing power and velocity 
lation remain unchanged must offset 
fall other commodity prices leaving 
the general index figure unaltered. Hence 
however imperfect, mathematical 
point view, these be, they 
are useful indicating and measuring ap- 

proximately movements the general level 
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prices over period time. The fact 
that they are reliable indices for compara- 
tive purposes itself admitted even 
their severest critics when the recognition 
may turned the service proving 
particular point the argument. the 
whole therefore there little practical 
value the discussion introducing the 
technical defects inherent the nature 
index numbers.” 


CORN EXCHANGE JOINS ILLINOIS 
MERCHANTS TRUST—The fifth largest 
banking institution the United States 
will open for business its newly 
completed twenty-story home when The 
Corn Exchange National Bank Chicago 
joins the Merchants Trust Co., and 
becomes integral part that organiza- 
tion, September 29. The first event 
this significant consolidation occurred 
April 1923, when the Illinois Trust and 
Savings Bank and The Merchants Loan 
and Trust Co. were merged form the 
Illinois Trust Co. and moved 
into the partially completed Illinois Mer- 
chants Bank Building. 

the Illinois Merchants Trust Co. are 
combined three the oldest banks Chi- 
eago, and much the commercial and in- 
dustrial progress the Middle West 
bound the history those organiza- 
tions. Their combining into single in- 
stitution natural outgrowth the 
need this section the for 
ever greater banking facilities. The 
tal and surplus the Merchants 
Trust Co. are $45,000,000, while the total 
deposits exceed $400,000,000 and the total 
resources aggregate close $500,000,000. 
Trust funds the care the institution 
amount more than $500,000,000. 

The completed Illinois Bank 
Building the entire block bounded 
LaSalle, Jackson, Clark and 
streets, the old site the Grand Pacific 
Hotel and the Illinois Trust and Savings 
Bank. Rising 260 feet above the sidewalk, 
the largest and finest office building 
and the third largest office 
building the world. The light colored 
Indiana limestone makes one the dis- 


buildings Chicago’s loop dis- 


trict, and its pillars 
Jackson Boulevard unique the city. 
Five floors and two basements the new 
building constitute the banking quarters 
the Illinois Merchants Trust Co., and the 
most modern facilities every department 
are here offered the largest 
family bank depositors the West. 


Over 200,000 customers are served the 
savings department the first floor, and 
more than 20,000 commercial depositors 
accounts the commercial depart- 
ment. Ample provisions have been made 
also for the thousands customers the 
foreign banking, trust and bond depart- 
ments, while the safety vaults the 
nois Trust Safety Deposit Co. have capa- 
city for 45,000 boxes. 

The main banking room, 
twenty-four sixty-foot columns, and extend- 
ing the entire block from Clark LaSalle 
street, finished with Cunard pink marble 
imported from Italy. The running coun- 
ters and trimmings the tellers’ cages are 
Tavernelle rose marble slightly lighter 
color pleasing harmony with the rich 
tone the walls and columns. The ap- 
propriate mural decorations, which were 
done Jules Guerin, form the crowning 
feature, adding colorful and inter- 
est the architectural beauty the room. 

John Mitchell, who was president 
the Illinois Trust and Savings Bank from 
the time was years old, now ac- 
tive head the consolidated institution. 
Mr. Mitchell has devoted more than fifty 
years his life the bank, and recently 
said wanted work twenty years more 
before retiring. Ernest Hamill, for 
many years president The Corn Ex- 
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The Bank America has played im- 
portant part the remarkable development 
the Metropolitan produce markets. 


shall pleased send you copy The New York 
Market for Citrus recent survey huge business. 
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change National Bank, serving chair- 
man the board. 

October are invited call and inspect 
the new quarters. 


THE GIRARD NATIONAL BANK 
Philadelphia, the September 15th issue 
follows: 

“Developments home and abroad dur- 
ing the past month have added largely 


world situation. the gain the 
American people have substantial part. In- 
dustrial, business and trade operations gen- 
erally have improved further. some 
lines there has been very material progress. 
Almost nowhere has there been any real 
reason. This true notwithstanding that 
prices for certain commodities and the 
stock markets have reacted somewhat from 
the levels which they had advanced. Un- 
derlying conditions have held firm and 
strengthened. The forward prospect 
good, with the evolution events such 
give confidence and assurance. 

“Chief among the big events, the Dawes 
plan for European rehabilitation was put 
into operation September with conditions 
and agreements approved all nations. 


THE 


Unexcelled Facilities Offered 
Companies. 


While the United States was not directly 
officially party them, the plan, 
the entire proposition has the moral and 
support this people and na- 
tion. far necessary, stand 


for the entire arrangement. 
powers America are prepared take 
whatever part the German Loan shall 
apportioned our share. All friendly 
offices this nation are being extended 
the Coolidge administration help Eu- 
ropean peoples and nations work again 
into healthy conditions and happy life. 
“Europe has been saved from what was 
has been American plan, such 
practical business men would apply save 
and remedy such strained and dangerous 
situation had come exist. Ameri- 
ean, Owen Young, 
another, Seymour Parker 
Jr., has been given the prime and largely 
ruling position general agent for repara- 
tions payments, and one other, Gates 
prominent New York banker, 
the American member the general 
board the new German bank being or- 
ganized accordance with, and carry 
out essential provisions the Dawes plan.” 


THE EQUITABLE TRUST CO. New 
York announces the appointment Earl 
Gafford assistant secretary. will 
represent the company Missouri, Kan- 
sas, Texas, Oklahoma, Louisiana and Ar- 
kansas. 

Mr. Gafford, who was born Kansas 
where his family has been identified with 
the banking business for great many 
years, graduate the university 
that State. After organizing state bank 
the vicinity Kansas City, where 
gained great deal valuable banking 
experience, entered the manufacturing 
business San Antonio, Texas, materially 
adding his business acquaintanceship 
the Southwest. 
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inherent liking for the banking busi- 
ness had manifested itself from time 
time and when the right opportunity came 
Mr. Gafford again entered the banking 
business assistant vice-president the 
Battery Park National Bank. was ac- 
tive the negotiations resulting the 
merger the Battery Park Bank into the 
Bank America. Upon the completion 
the merger Mr. Gafford was appointed 
assistant cashier the Bank America 
with its new business activi- 
ties. Mr. Gafford also member the 
New York Produce Exchange and through 
this connection has developed wide ac- 
quaintance among the milling and grain 
companies. 

Mr. Gafford the Equitable has 
trained banker and business 
man wide acquaintanceship throughout 
the South and Southwest. 


TITUS MADE VICE-PRESIDENT 
Johnston, president the Liberfy Central 
Trust Co. St. Louis, the board 
president that institution. 

Before coming St. Louis, 1914, Mr. 
Titus was secretary the late Speaker 
Champ Clark Washington, later acting 
secretary Governor Hamlin the 
Federal Reserve Board Washington dur- 
ing the period organization the Fed- 
eral Reserve System. St. 
ston, then president the Liberty Bank, 
and 1916 became manager the credit 
department. 1918 was elected as- 
sistant cashier and the consolidation 
the Liberty Bank with the Central Na- 
tional was elected assistant vice-president. 
April 1921 was elected vice-president 
the Security National Bank, Dallas, 
Texas, but returned the fall the same 
year the Liberty Central. 

Mr. Titus also secretary-treasurer and 
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Banking 
Law Journal Digest 


Complete Digest 
Banking Decisions 


Compiled by JOHN EDSON BRADY 


New Third Edition (1924) 

Revised and Enlarged 

Brought Down Date 

7000 Digests Banking Decisions 
Arranged for Quick Reference 
Flexible Binding 

600 Pages—Price Delivered, $6.50 


Digest Sent Days’ Approval 


"THE new, enlarged, Third Edition 
the Banking Law Journal 
Digest now ready for delivery. 


The earlier editions this book 
have been familiar bankers for 
many years. 


The new edition contains digests 
some 7000 decisions the courts 
dealing with the law banking and 
negotiable instruments, which have 
been published The Banking Law 
Journal from 1889 down the 
present time. 


larger than the second edition 


(which was published 1919) 


some 200 pages. 


addition the material the 


second edition the new Third Edi- 


tion contains the important banking 
decisions which the courts have ren- 
dered during the past five years. 


The digests are grouped under 
main headings, arranged alpha- 
betical order. This arrangement 
makes possible locate quickly 
the decisions any question 
banking law that likely arise. 


The book bound brown 
flexible cover and printed paper 
good quality. 


The price the Digest $6.50. 
But payable only after you have 
received the book, examined and 
decided keep it. your priv- 
ilege return within days 
our expense. 


Approval Order 


THE BANKING LAW JOURNAL, 


Murray Street, New York City. 


You may send approval one copy the New Third (1924) Edition The 


Banking Law Journal Digest. 


shall remit $6.50 return the bock you within ten days after receive it. 


director the Reserve Security Co. St. 
Louis, besides being director the First 
National Bank Madison, Illinois. 
was born Leesburg, Virginia, and at- 
tended the public schools Washington, 
prepared for college the 
Kent School, Kent, Conn., and took the 
New York City, leaving there 1911 
become associated with Howard Co., New 
York City. 


BANK AUDITORS ORGANIZE— 
The advisability national 
bank auditors will considered 
afternoon October the Congress 
Hotel conjunction with the American 
Bankers Association convention, which will 
run from September October Pre- 
sided over Brunkhorst, president, 
Chieago Bank Auditors Conference, num- 
ber delegates will urge the need 
national association and the 
status the auditor the general scheme 
bank organization. The conference will 
held under the direction the Clearing 
House Section the American Bankers 
Association. 

The for recognition the status 
the auditor will made Francis 
Coates, Jr., president the Clearing 
House Section. The subject co-opera- 
tion will presented Andrew Russell, 
auditor public Springfield, 
Other speakers will Edward 
Gore, president, American Institute 
fornia Association Bank Auditors, and 
Charles Meyer, chief examiner, Chicago 
Clearing House Association. Experience 
met with city organizations will re- 
counted representative auditors from 
Chieago, Milwaukee, Kansas City and 
Seattle, and the work State organiza- 
tions California and Ohio will also 
deseribed. 


THE FUTURE TREND PRICES— 
article the Bell Telephone Quar- 
terly entitled “The Future Trend Gen- 
eral Commodity Prices,’ Richter, 
the American Tele- 
phone and Telegraph Co., says: 

The method historical analogy has 
validity reasoning the future trend 
general commodity prices this coun- 
try. What prices will over the next 
ten, twenty thirty years the funetion 
many factors and forees. The one thing 
which one sure that the num- 
ber these and their character are 
vastly different from those which operated 
fifty one hundred years ago. 

From 1815 1850 falling prices were 
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the accompaniment and the result 
enormous world-wide the pro- 
duction commodities new regions 
the earth’s surface were opened up, and 
the progress the industrial revolu- 
tion and the development steam trans- 
portation made the manufacture and dis- 
tribution commodities cost progressively 
less human labor; while the output 
the precious metals was not holding its 
own, even absolutely, and much less rela- 
tively the increase the volume in- 
dustrial activity and trade. British 
tal poured into this country develop its 
resources, and this was reflected, among 
ways, large imports British 
manufactures, only partially paid for 
first exports raw materials. 

Today the picture the foremost 
industrial country the world, lending 
abroad, not borrowing from abroad. 
impoverished Europe needs our commodi- 
ties far more than she needs our gold; 
Orient with more than half the 
world’s population offers potentially 
limited markets for our commodities. 


MOVIES BANKERS’ CONVEN- 
TION—For the first time the history 
the American Bankers Association the 
make part its official proceedings 
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present 
pounds. 


San Juan 


HEN Christopher Columbus 

landed Porto Rico found 
the natives smoking Porto Rican cigars. 
This was 1493. 1899 the exports 
tobacco were 4,300,000 pounds and 


ducers have sought our aid and have 
helped them develop their industry. 


Specialize Collections 
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Arecibo 


exports exceed 22,000,000 
Since 1899 the tobacco pro- 


PORTO RICO 


Ponce 
Mayaguez 


Caguas 


when “Dollar Down” given its initial 
public showing the organization’s com- 
ing convention which will held Chi- 
September 29-October The film 
will shown before the Savings Bank 
Division Meeting the afternoon Sep- 
tember the Gold Room the Con- 
gress Hotel. 

The picture, which has been nearly 
year the making, was granted place 
the savings bankers’ program because 
teaches thrift the language 
the movies. was therefore accepted 
aid the division’s general educa- 
tional program promotion 
With Ruth Roland, the nationally known 
actress, and Henry Walthall, who was the 
“Little Colonel” “The Birth Na- 
the leading roles, the film has 
won high praise its pre-release 
for its dramatic qualities. 

“Thrift generally regarded very 
dry subject,’ Morehouse, chairman, 
Savings Bank Division Committee Bank 
Facilities and Service, says discussing 
the film. “The person who undertakes 
deliver lecture the subject either 
told out’ ‘make short and 
snappy.’ But thrift really fascinating 
game, full thrills, full the joys 
earning and saving for purpose, full 
the satisfaction being prepared make 
good investment the opportune mo- 
ment. believe that thrift can made 
more popular. Instead painting 
practice which for great sacrifices 
the joys living, needs only 
presented practice which brings joy 
and happiness those who 
thrifty. Those who attend the con- 
vention will privileged view for the 
first time absorbing story thrift 


acted out the silver screen most 
remarkable motion picture. produce 
‘Dollar Down’ required months’ time and 
hundreds thrifty school children were 
used support the leading players 
the making this great picture. 
among the best presentations the value 
thrift placed before the American 


CLEVELAND TRUST OPENS NEW 
BRANCH—Heralding greater Madison 
district with the opening the new Hil- 
liard road bridge now under construction, 
The Cleveland Trust Co. Cleveland, 
Ohio, announced the opening new 
bank last month Madison and Arthur 
avenues, Lakewood. The new office 
known the Madison Heights Bank 
the according vice-president 
Houghton, charge the trust 
company’s branch management department. 
Mr. Houghton also announces that 
Andress has been named manager the 
new branch. Mr. Andress present 
manager the company’s bank Madi- 
son avenue and West 124th street, where 

The bank preserves The Cleve- 
land Trust Co. the distinction maintain- 
ing fifty-three banks and 
near Cleveland, inasmuch takes the 
numerical place the Garfield Bank 
The Cleveland Trust Co., 
recently consolidated with the main 
otfice the bank, Euclid avenue and East 
Ninth street. 

The closing the Garfield bank 
move for better service and more economi- 
eal management,” according 


nouncement sent Garfield customers 
President Harris Creech. 
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Suppose you lived 300 years ago. 
you wished save invest 
money, you would have out 
and buy something like gold chain 
asilver mug. Why? Because there 
were banks, stocks, bonds, 
other investments. Imagine 
man accumulating nest egg 
brooches, jewels, garments satin, 
furs, girdles, damasks! 


the 18th century, the only 
way man could make financial 
provision for family was hoard 
goods value. His financial posi- 
tion was judged the amount 
goods had secreted. 


ANY are the changes from 
that day this but 
still man-size job make sure 
provision for family. After 
learning how make money 
often difficult teach one’s 


bank book 


family how keep it. Oppor- 
tunities for saving and invest- 
ing have multiplied but have 
traps for catching uncautious 
dollars dollars that spec- 
ulating off into thin air. 


guard against loss 
shrinkage value, constant 
watching, keen judgment, and 
accurate knowledge con- 
ditions are required. These 
essentials the Seaboard under- 
takes provide. Seaboard 
customers may secure, without 
any cost, unbiased investment 
facts. have securities 
sell. 


Many our correspondent 
banks make full use this 
valuable service. 


The Seaboard National Bank 


OF THE CITY OF NEW YORK 


Mercantile Branch Uptown Branch 
MAIN OFFICE 
115 BROADWAY | EAVER ETS | 20 EAST 45th STREET 
at Cedar Street near Madison Avenue 
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